
 
STAFF REPORT 

 
 
DATE:  September 4, 2019 

FILE: 0540-04 EASC 
TO:  Chair and Directors, 
  Electoral Areas Services Committee 
 
FROM: Dave Leitch 
  Chief Administrative Officer 
 
RE:  GORGE HARBOUR AQUACULTURE REGULATION (ELECTORAL AREA B) 
 
PURPOSE 
To report on correspondence (attached) received by the Board concerning aquaculture regulation 
in Gorge Harbour. 
 
POLICY ANALYSIS 
On May 22, 2019, with SRD 550/19, the Board directed staff to prepare a report to Electoral Areas 
Services Committee in response to correspondence received expressing concerns regarding the 
regulations for passive aquaculture, particularly the use of machinery, in the AQ-2 zones in SRD 
Bylaw 2455, ‘Electoral Area ‘I’ (Cortes Island) Zoning Bylaw, 2002. 
 
EXECUTIVE SUMMARY 
The concerns regarding aquaculture regulation in Gorge Harbour as expressed in 
correspondence received from Mr. Hayden and Ms. Kemp are not new and have been the subject 
of complaints for over a decade. The SRD has taken multiple actions to address these complaints 
and has solicited multiple legal opinions to confirm its ability to regulate aquaculture within Gorge 
Harbour.  The Board has made public its position regarding aquaculture regulation which includes 
the following: 

• machinery in the AQ-2 zone is an allowable use, if it is not used to "process" the product 
after harvest; 

• machinery would not be considered a “structure” and is therefore not subject to the 
height restriction for structures within the bylaw; and 

• aquaculture is considered farming and that local government cannot regulate normal 
farm practice, only the use and prescribed siting aspects. 

The correspondence received from Mr. Hayden and Ms. Kemp expresses what are essentially 
interpretations of the bylaw at variance to those established by the SRD and other authorities. It 
is recommended that the Board stand behind its position and support the issuance of 
correspondence that reiterates its position on aquaculture regulation in Gorge Harbour. 
 
RECOMMENDATIONS 

1. THAT the report from the Chief Administrative Officer be received. 
 
2. THAT the Committee recommend that staff prepare correspondence reiterating the 

Board’s position regarding aquaculture regulation in Gorge Harbour. 
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Respectfully: 

Chief Administrative Officer 

BAcKGRouND/HISTORY 
The concerns expressed in this correspondence are not new and have been the subject of 
complaint for over a decade. 

Over the years, the SRD has taken action to address these complaints: 

• bylaw enforcement was investigated (including decibel readings to address noise levels, 
which are notoriously difficult to enforce) leading to initiating and signing an agreement 
(2011/2012) with an aquaculture operator setting limits to its operations (a 2017 staff 
report outlining the agreement process, including legal opinions, is attached), 

• legal opinions were obtained (2008, 2010), 

• participation in facilitated public meetings to work towards a solution to Gorge issues 
(2016 & 2017), and 

• public sessions undertaken over 2016-2018 reviewing aquaculture zones during efforts 
to update the zoning bylaw. 

Legal opinions received in 2008 and 2010 were that: 

• machinery in the AQ-2 zone is an allowable use, if it is not used to "process" the product 
after harvest; 

• this machinery would not be considered a "structure" and is therefore not subject to the 
height restriction for structures within the bylaw; and 

• local governments can regulate the surface of the water within the prescribed limits 
outlined in the Local Government Act 2015 section 479 (1) and Community Charter 
section 5. 

• aquaculture is considered farming and that local government cannot regulate normal 
farm practice, only the use and prescribed siting aspects. 

Communications to the public have included: 

• 2017 release of in-camera information and synopsis pertaining to aquaculture regulation 

• publication of the attached 2017 document 'Aquaculture Jurisdictions', 

• circulation of the May 16, 2017, Public Meeting on Aquaculture Notes Discussion 
Summary and Clarifications on Questions, and 

• the February 10, 2018, Cortes Island zoning bylaw Open House story board on 
aquaculture. 
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BC Farm Industry Review Board January 2019 hearing decision report (Dr. Roth): 

• the increased recreational boat traffic during the summer appears to present 
a larger set of issues and potential risks. 

• “The lack of complaints in the last two years from the vast majority of the 50-
60 Gorge Harbour residents (other than the complainants) is a positive sign 
that engagement is working for most residents.” 

• “ISF has participated in the Gorge Harbour stakeholder’s meetings and paid 
for a professional facilitator. These meetings discussed a wide range of 
issues including noise and, as a result, in 2016 and 2017 ISF addressed 
sound issues through sound mitigation of Honda two stroke hydraulic power 
packs, replacing Honda water pumps with a direct-drive sound-insulated 
diesel water pump and rebuilding the main diesel hydraulic generator sound 
insulating enclosure.” 

PLANNING ANALYSIS 
Bylaw No. 2455, Electoral Area ‘I’ (Cortes Island) Zoning Bylaw, 2002, is 17 years old and 
needs updating.  Aquaculture is one of the areas that needs updating, in particular where it 
surpasses its authority with respect to the Farm Practice Protection Act. However, the regulation 
is still valid and has weathered legal review. 
 
Some work on updating the zoning bylaw Was undertaken over 2016-2018. As part of that 
process, a public Open House information session was held February 10, 2018. Here it was 
presented that SRD cannot restrict noise created as part of normal farm practices and will need 
to remove such restrictions from the zoning bylaw. However, the SRD is authorized by the Local 
Government Act to establish and regulate uses and limited siting parameters related to 
aquaculture zones. 
 
SUMMARY 
It is recommended that the Board support the issuance of correspondence restating its position 
on aquaculture regulation within Gorge Harbour. Detailed points addressing statements within the 
correspondence received from Mr. Hayden and Ms. Kemp are attached for information.  
 
OPTIONS FOR THE COMMITTEE TO CONSIDER 

1. The Board maintain its position regarding the regulation of aquaculture within the Gorge.  

2. Request another legal opinion. 
 
FINANCIAL IMPLICATIONS 
There would be no financial implications associated with the recommended option, which is a 
written reply. 
 
LEGAL IMPLICATIONS 
None. 
 
INTERGOVERNMENTAL/REGIONAL IMPLICATIONS 
The matter of this report is subject to provincial and federal rules but if the Board decides to write 
a reply reiterating its previously stated position, there would be no intergovernmental/regional 
implications. 
 
CITIZEN/PUBLIC RELATIONS IMPLICATIONS 
There have already been several public interactions on this subject. Should the Board support 
the issuance of a reply, citizen relations implications would be limited to those associated with 
restating the Board’s current position on aquaculture regulation within the Gorge. 
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INTERDEPARTMENTAL INVOLVEMENT/IMPLICATIONS 
Not required. 
 
 
Submitted by: 

 

 

 

____________________ 

Aniko Nelson 
Senior Manager, Community Services 
 
Prepared by: M. J. Van Order, Planner II 
 
Attachments: 

20190505 Hayden correspondence to Board 
20190904 Itemized responses to 20190505 Hayden correspondence 
20190516 Kemp correspondence to Board 
20190904 Itemized responses to 20160516 Kemp correspondence 
20170111 Agenda Item: Appendices 1 to 7 
20170111 Agenda Item: Synopsis 
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Edith Watson

From: B Hayden <brian_hayden@sfu.ca>
Sent: Friday, May 10, 2019 10:41 AM
To: Michele Babchuk; Email - administration@strathconard.ca; Tom Yates
Subject: Re: SRD Webpage

Dear Madam Babchuk, Mr. Yates, and SRD Administration:  
 
   Pursuant to my request, it has come to my attention that the position as expressed on the SRD webpage 
concerning the use of machinery in areas zoned for passive aquaculture can be considered a change to the 
bylaws.  This would not be allowed by the Local Government Act without consultation with the public (which 
has not been done).  As stated by the SRD documentation in previous bylaw changes: 
 

"Section 890 of the Local Government Act stipulates that a local government must not adopt an 
OCP or bylaw without holding a public hearing for the purpose of allowing the public to make 
representations to the local government respecting matters contained in the proposed bylaw.  A 
bylaw can only be changed by an amending bylaw." 
 

   Thank you again for your consideration in this matter. 
 

Sincerely,  
Brian Hayden 
 

From: B Hayden 
Sent: Thursday, May 9, 2019 10:49 PM 
To: Michele Babchuk; Email ‐ administration@strathconard.ca; Tom Yates 
Subject: Re: SRD Webpage  
  
Dear Madam Babchuck, Mr. Yates, and SRD Administration: 
 
   I was wondering what the status is of my request to have the SRD webpage on Aquaculture retracted (at 
least that part of it stating that the bylaws do not prohibit the use of machinery in passive aquaculture zones 
for Cortes Island‐‐see below and the attachment to my original request).  I would appreciate knowing if any 
action has been taken or if there is a timetable for deciding what should be done about this affair. 
 
  Many thanks for your consideration in this matter,  
 
  Brian Hayden  
 

From: Michele Babchuk <mbabchuk@srd.ca> 
Sent: Friday, March 1, 2019 9:40 AM 
To: B Hayden; Email ‐ administration@strathconard.ca; Tom Yates 
Subject: Re: SRD Webpage  
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Thank you Mr. Hayden 
 
I am in receipt of your email and will make sure it is in the possession of our Corporate Officer for 
consideration on a future Board Meeting. 
 
Michele Babchuk 
Chair, Strathcona  
Regional District. 
 
Get Outlook for iOS 
  

From: B Hayden <brian_hayden@sfu.ca> 
Sent: Friday, March 1, 2019 9:31 AM 
To: Email ‐ administration@strathconard.ca; Michele Babchuk 
Subject: Fw: SRD Webpage  
  

Dear Madam Babchuk and SRD Administration: 
 
   I would like to request that the following issue described below concerning the SRD website information on 
aquaculture zoning be directed to the Board and taken up for consideration. 
 
Sincerely,  
Brian Hayden  
 

  
Dear Madam Chair and SRD Board Members: 
  
   I am a resident of Gorge Harbour on Cortes Island who was part of a complaint hearing in the week of 21‐25 
January by the BC Farm Industry Review Board about the use of industrial‐scale machinery by a shellfish 
operator in Gorge Harbour.  In the course of that hearing, the shellfish representatives submitted a page from 
the SRD website, titled "Aquaculture Jurisdictions" which provided the definition of "Passive Aquaculture" 
derived from SRD Bylaw 2455 (see attached).  At the end of the definition (at the bottom of the page), in italic, 
there is a comment as follows: 
  
  "Note:  Passive aquaculture does not preclude the use of powered machinery or mechanized equipment to 
carry out the permitted uses in a zone."  
  
   This comment was used by the company to defend its use of large, industrial‐scale machinery in Gorge 
Harbour, but, in fact, is contrary to what the bylaw actually says or what was intended by the bylaw.  This is 
clearly documented by George Sirk who was the Director for Cortes Island from 1996 until 2005, and who 
directed the development of that bylaw, which is still in effect.  I suspect that some of the Board members 
such as Jim Abram may remember him.  Given the potential importance of the above comment in the 
decisions made by BCFIRB or other judicial bodies regarding my complaint, I would like to have this comment 
withdrawn, and a retraction printed.  I provide Mr. Sirk's testimony and documentation below which clarifies 
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what the bylaw actually says and what was intended.  I would note first, however, that the shellfish 
representatives stated that they recently downloaded the pertinent page from the SRD website.  I was unable 
to find this page on the SRD website (but I often find it difficult to use).  Thus, I have reconstructed the 
attached page from the digital files that the company submitted to BCFIRB. 
  
   I quote excerpts directly from George Sirk's witness statement here, but I have attached his full testimony as 
a witness for your reference.  As you may know, the current Bylaws allow only passive aquaculture in 
Aquaculture Zones 1, 2, and 2A, which are the only zoned areas in George Harbour.  You may also know that 
the SRD filed a lawsuit against Island Sea Farms in 2005 for having contravened the prohibition of using 
machinery in AQ Zone 2 in Gorge Harbour.  You may also be aware that this interpretation of the bylaws was 
upheld by the opinions of two lawyers consulted by the SRD, by the SRD Enforcement Officer, and by the SRD 
Board at that time.  Thus, the above "comment" on the current SRD information page about "Aquaculture 
Jurisdictions" is completely contrary to the Board's historical position.  To quote directly from George Sirk's 
testimony: 
  
   "In summary, I would like to affirm that the desire of the Cortes community during my Directorship, and 
leading up to it, was always to support small‐scale shellfish operations but to prevent the industrialization 
of these activities in areas zoned as AQ1 and AQ2, in particular including Gorge Harbour which has always 
been an important residential and recreational area on Cortes Island.  In this respect, industrial scale 
operations were not considered either normal farm practices in these zones, nor were they deemed to be 
legal.  This is why the Regional District initiated a legal suit against offending operators in 2005 to eliminate 
their industrial machinery.   
   In this respect, the 1995 Official Community Plan was quite clear." 

            "In the aquaculture zones where "active" shellfish production is allowed, it explicitly is

stated that "generators" can be used.  There is no mention of generators being permitted in AQ1 

or 2 zones which only permit passive aquaculture.  Since generators are not expressly 

permitted in these zones, they must be prohibited.  It has always been my opinion that the 

intention of this wording was to prevent the introduction of industrial-scale mechanization and

that is why the Regional District initiated a lawsuit against the use of industrial-scale machinery 

by the offending operators.  This interpretation of the bylaws was upheld by the opinions of two

legal firms that the Regional District consulted and by our bylaw enforcement officers. 

  

   I continue to view the expansion of shellfish farming to industrial proportions as a 
disregard  against the "rural character" and the "quiet solitude" that was supposed to be 
enshrined in the Cortes OCP and bylaws.  Industrialization is a development that the Cortes 
community worked diligently to prevent.  It has never been considered as "normal" farming 
practice on Cortes Island."  
  
Note that Mr. Sirk is referring to Section 102 of the Cortes Bylaws which state that:    
'Any use not expressly permitted in this bylaw is prohibited in every zone, and where a particular use is 
expressly permitted in one zone, such use is prohibited in every zone where it is not also expressly 
permitted.'  
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I think that the wording is clear enough on its own, and Mr. Sirk has verified that the intent of the wording was 
to prohibit the use of industrial machinery which the "comment" on the SRD webpage has completely 
negated.  Because of the serious legal and lifestyle consequences of this error, in addition to a retraction, I 
would like the Board to reprimand the person(s) responsible for publishing this "comment" and require them to 
cease and desist from putting such misinformation on the SRD webpages and making similar comments in the 
future which one would presume was based on their own personal agenda(s) in re-interpreting the Bylaws of the 
SRD.   I would also request that the SRD renew its legal suit against Island Sea Farms for refusing to abide by 
the bylaw since I do not view the "mediated agreement" concluded by the SRD and ISF (Without Prejudice) as 
having been successful in resolving the issue of large-scale industrial machinery operating in Gorge 
Harbour.  The agreed upon decibel level is simply far too high, and well above the 35-45 dB's that the Board 
originally authorized.  The Cortes Director has not stood up for the Gorge Harbour residents' interests in this 
matter, nor supported us in our concerns.  She seems to have had a large influence on the current Board's 
acquiescence for her views of authorizing machinery in the Gorge.  From my view, she has probably thwarted 
our attempts to obtain support from the Board.  This is why we have had to spend considerable time, effort, and 
personal resources to pursue our complaints via other legal channels such as initiating a formal complaint to the 
BC Farm Industry Review Board.  
  
Thank you for your attention to this matter. 
  
Respectfully,  
Brian Hayden 
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Reply to 20190505 Hayden correspondence 
H1. Legal opinion clarified that SRD, as a local government, does not have the power to 

regulate farm practice. The use of machinery is a normal farm practice in aquaculture. 
 
H2. The term ‘passive aquaculture’ describes the type of farm practice, not the use or non-use 

of machinery. 
 
H3. No action will be taken. See explanation in H5 below. 
 
H4. The page from the SRD website referred to here is no longer on the website. An SRD 

website update was announced September 6, 2018. However, the page referred to was 
most likely based on the document with the same title: ‘Aquaculture Jurisdictions’. 

 
H5. This comment is based on legal opinions provided to SRD. There term ‘passive 

aquaculture’ has led to some confusion. It is a term that describes the type of farm practice, 
not the use or non-use of machinery. 

 
H6. This comment is not contrary to what the bylaw says. The ‘intention’ of the bylaw may be 

subject to interpretation in this case. The testimony of a former director is not relevant as 
the zoning bylaw was approved following the provincially prescribed process. 

 
H7. Yes, the current bylaw allows only passive aquaculture in AQ-1, -2 and -2A, however, 

there are other non-aquaculture water zones, such as Access zones, in the Gorge. 
 
H8. The Board’s historical position was modified in the early stages of dealing with this issue 

based on legal opinion and factual investigation. 
 
H9. Farm practices in general these days have become more industrialized: even small-scale 

operations involve machinery. The BC Farm Industry Review Board, the provincial 
authority on the subject, found the activities in question to be normal farm practice in the 
January 2019 hearing. 

 
H10. The 1995 Official Community Plan has been repealed and replaced by Bylaw No. 139, 

being Cortes Island Official Community Plan 2012 following the provincially prescribed 
process. 

 
H11. The legal opinions on record do not align with the statement in this sentence. A bylaw 

enforcement was investigated in the early stages of dealing with this issue but was halted 
based upon legal opinion and the facts gathered. 

 
H12. Despite section 102 of the ‘Cortes Bylaws’ [presumably meaning the Cortes Island Zoning 

Bylaw No. 2455], the realities of authority hierarchy in BC is that the provincial rules take 
precedence over local government regulation, in this case, right to farm protection. 

 
H13. As clarified in the points above and below, this comment was developed through a process 

involving legal consultation and due diligence. It is SRD’s position, developed by the 
Board, as can be seen in the public Board minutes, and is not the position of one staff 
person. 

 
H14. The Board, after careful consideration, decided to drop the legal suit and mediate an 

agreement. As is the case for any agreement, terms were adjusted until the best solution 
that was satisfactory to all parties was reached. Mr. Hayden expresses a position here 
that disagrees with the decision-making body for the region, as is his right. 
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Tom Yates

From: Mary Mac Gmail <marymackemp@gmail.com>
Sent: May 16, 2019 10:06 AM
To: Aniko Nelson; Email - planning@srd.ca
Cc: B Hayden; David Leitch; Michele Babchuk; Tom Yates; Email - administration@strathconard.ca
Subject: Aquaculture zoning Bylaw Enforcement in Gorge Harbour, Cortes Island

To the Chair and the Members of the  Strathcona Regional District Planning Department and Members of the Board of 
Directors, 
 
 
Please enforce the Cortes Island Aquaculture Zoning Bylaws for Gorge Harbour. 
  
The BC Farm Industry Review Board (BCFIRB) has declared that the shellfish operations of Island Sea Farm are normal farm 
practices but these practices violate the local zoning bylaw for AQ2. 
 
The ISF normal farm practices violate the AQ2 Cortes Island Aquaculture Zoning Bylaws because; 
    a)  Island Sea Farms is doing 'active aquaculture' at the tenures in the Gorge Harbour passives AQ2 zone. They prepare the 
mussels using processing machinery for de‐byssing, de‐clumping, sorting, grading and re‐socking to allow the mussels to feed 
better at mid grow‐out stage. Only "passive aquaculture" is allowed  
    b) ISF is using taller machinery (permanently affixed to a barge or raft platform at the tenures) than the 1 meter height of 
structures allowed in the AQ2 zone.   
    c) ISF is using, machinery manufactured by a shellfish processing‐machine manufacturing company. The legal consultant Mr 
Murdy approved  machinery in the Gorge for “sorting, grading and storage facilities” but "no processing”.The bylaw says no 
processing. ISF are using power generating machinery also for the processing machines. The bylaws still say no machinery and 
'no processing' is allowed in AQ2. 
    d) The AQ2 zone regulations have never been changed to allow machinery. The 1970, 2002, & 2005 (amended) zoning 
bylaws are still current and the wishes of the surrounding landowners have not changed. The AQ3 zone states clearly that it is 
for machinery/generators. 
 
To change a bylaw there must be a Public Hearing according to Section 903 of the Local Government Act.  
 
Landowners discontent with the industrialized Gorge 
The discontent about the Industrialized Gorge Harbour shellfish operations  is demonstrated by the responses to the 2017 
SRD questionnaire for “making suggestions to support a viable aquaculture industry while respecting the needs of the upland 
residents for a peaceful and quiet environment”. 
There were 90 respondents: 
...43 suggestions were for enforcement of the existing bylaws; regulations or the “Agreement”;  
...2 supported further legal action;  
...21 suggestions were for muffling/decreasing of the noise in some way;  
...12 suggestions were for relocation of the mechanized operations away from residential/recreational areas;  
...10 suggestions were for restricting the hours of operation;  
...3 suggestions were for development and enforcement of noise or nuisance bylaws;  
...14 responses had no specific suggestions other than hoping that the operators and/or the upland owners could solve the 
problem (Comment: tried but not successful for 17 years) or the the RD would mediate a solution.  (Comment: done with no 
success); and  
...3 responses indicated that there was not a problem if the upland owners/public would accept the industry as it is. 
 
The 2017 Stakeholder Committee Meetings were unsuccessful in resolving the question of industrial shellfish "noise vs peace 
and quiet” in the Gorge. Karin Albert SRD Planning Dept. Supervisor, suggested that we submit our noise complaint to the 
BCFIRB, which we did. 
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Normal Farm Practice 
The ISF operations may be normal elsewhere but we feel it is not so in Gorge Harbour. where they violate the local zoning 
bylaws and disrupt the peaceful enjoyment of the surrounding rural/residential properties. 
 

A “normal farm practice” definition from the Farm Industry Review Board “means a practice that is conducted by a farm 
business in a manner consistent with;  

a) proper and accepted customs and standards as established and followed by similar farm businesses under similar 
circumstances, and  
b)  any standards prescribed by the Lieutenant Governor in Council, and includes a practice that makes use of innovative 
technology in a manner consistent with proper advanced farm management practices and with any standards prescribed 
under paragraph (b).” 

The other shellfish operations in the Gorge are not similar farm practices in similar circumstances. 

 

Bylaws not enforced to date 

To date the bylaws have not been enforced because, we have been advised by SRD, that ISF is using normal farm practices. 

Although SRD recommended that we file the noise complaint with BCFIRB, the Hearing decision report from the Farm Board 
stated: “Clearly the complainants are unhappy that the Regional District did not pursue its litigation against ISF and now view 
BCFIRB’s complaint process as a second kick at the can which will allow them to right this wrong. This approach is misguided 
and, in our view, an abuse of the process.”  
 
Conclusion and Request 
This leaves the enforcement of the zoning bylaws to the SRD. No questions remain about the interpretation of the 
aquaculture zoning bylaw for AQ2. Passive aquaculture, no machinery, no tall structures permanently affixed to platforms, no 
processing, 
 
We have evidence to prove the above violations to the AQ2 zones and we would be prepared to present our case to the 
Board if requested. 
 
We look forward to your comments regarding further action in this regard, to assist in allowing the Gorge Harbour 
Landowners the peaceful enjoyment of their properties.  
 
Sincerely, 
Mary and Vern Kemp 
40 year landowners on Gorge Harbour  
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Reply to 20130516 Kemp correspondence 
K1. The BCFIRB is the provincial authority as to what constitutes normal farm practice. The 

Farm Practices Protection Act can override local government regulation. 
 
K2. The definition of ‘active aquaculture’ in the Cortes Island Zoning Bylaw is not based 

on the use of machinery but on the type of farm practice. 
 
K3. Machinery is not considered a structure therefore the height limit in the zone 

regulation does not apply. 
 
K4. It is not relevant who manufactures the machinery. 
 
K5. As Ms. Kemp states, the AQ-2 zone regulations have not been changed. The Farm 

Practices Protection Act can override local government regulation. 
 
K6. The AQ-3 zone permits ‘active aquaculture’ as a principal use and ‘passive 

aquaculture’ as an accessory use. As stated in point K2, the definition of ‘active 
aquaculture’ in the Cortes Island Zoning Bylaw is not based on the use of machinery 
but on the type of farm practice. 

 
K7. This is a generalized interpretation of these survey results out of context. 
 
K8. It is a generalized opinion that the 2017 Stakeholder Committee Meetings were 

unsuccessful in resolving the question of industrial shellfish "noise vs peace and 
quiet” in the Gorge. 

 
K9. The BC Farm Industry Review Board, the provincial authority on the subject, found 

the ISF operations in question to be normal farm practice. 
 
K10. This is a summary of the alternative interpretation of the bylaw demonstrated 

throughout this correspondence. 
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STRATHCONA 
REGIONAL DISTRICT 

1N-CAMERA 

DATE: 	May 21, 2008 
FILE: 4020-20/0--1-( ►86 

TO: 	Chair and Directors 
Committee of the Whole 

FROM: 	George Paul 
merirn Chief .Administrative Officer 

RE: 	Bylaw Enforcement - Aquaculture - Gorge Harbour, Cortes Island 

PURPOSE/PRORLEM 
To update the committee on an on going bylaw enforcement investigation regarding the use of 
machinery within the Aquaculture Two (AQ-2) zone at Gorge Harbour, Cones Island. Further, to 
seek direction regarding the use of machinery within the AQ- 2 zone. 

EXECUTIVE SUMMARY 
Gorge Harbour has a number of shellfish farms operating within provincial tenures. The subject 
shellfish farms arc currently operating under the AQ-2 zone, as per the Cones Island Zoning Bylaw 
No. 2455. The AQ-2 zone permits the controlled rearing, cultivation and harvesting of shellfish as a 
permitted primary use. Further, the AQ-2 zone confirms the permitted accessory use of: 
" a) Sorting, grading and storage facilities for passive aquaculture but no processing is permitted". 

This office has received written complaints that allege the subject shellfish farms are operating 
contrary to the allowable uses of the AQ-2 zone, claiming the use of machinery as prohibited. 
Subsequent staff investigations have confirmed the use of machinery and structures on the subject 
shellfish farms; further, staff confirms that the machinery is used for the sorting, grading and 
harvesting of shellfish. 

On Januar• 24, 2008 this office received a legal opinion confirming a view that, within the context of 
the Cortes Island Zoning Bylaw No. 2455, and for the put-pose of sorting, grading and harvesting, 
the use of machinery is an allowable use in the AQ-2 zone. 

Recommendation from the chief administrative officer to the committee of the whole 

WHEREAS the AQ-2 zone of the Cortes Island Zoning Bylaw 2002, Bylaw No. 2455 permits the 
controlled rearing, cultivation and harvesting of shellfish as a permitted primary use; 

AND WHEREAS the AQ-2 zone of the Cortes Island Zoning Bylaw 2002, Bylaw No. 2455 permits 
sorting, grading and storage facilities as a permitted accessory use; 

AND WHEREAS the hoard recognizes that the use of machinery for the purpose of permitted uses 
is consistent with the bylaw; 

• 
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IFIRER 	Br. 	)I,VED TI LAT the Strathcona Reptimal District will not pursue 

enforcement 	in regarding the use of machinery that is used for the sorting, grading and 
harvesting of sliellti!..h in the :1()- 2 zone of the Cones Island Zoning Bylaw No.2-I55. • 
Respectfully: 

G. Paul 

(,corge Paul 
Interim Chief AcIrtunistrativt• )Ificer 

to 
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HISTORY/BACKGROUND FACTORS • 	The b0:1111 will recall the staff report of November 7',  20o" in which staff briefed the board on the 
three aspects of the complaint. These aspects arc noise resulting from the operations taking place 
nn the shellfish farms, min-compliance with individual shellfish farm AQ-2 zone area boundaries, as 
well as non-compliance with the AO-2 z.c ming bylaw with regards to the use of machinery and 
height of structures.. summan of these aspects is attached to this report. 

L'pdates for these aspects of the complaint arc: 

Noise: 
The N(Ivembcr 7, 2007 staff report confirms that there is no regulatory noise control bylaw in place, 
and no further enforcement action is required with this aspect. 

AQ-2 Zone Boundaries: 
Through staff investigation and discussion with Ministry of Agriculture and Lands staff, this office 
has obtained dated aerial photos that indicate that specific shellfish farms may he operating outside 
of their current AQ-2 zoned areas. Staff is continuing to gather the data required to confirm the 
allegation of a bylaw contravention regarding this aspect of the complaint. 

Machinery/Structures: 
Staff investigations and site visits have confirmed that machinery on the subject shellfish farms is 
used for the sorting, grading, and harvesting of shellfish. Staff has also confirmed that the 
machinery is not being used to "process" the shellfish, as defined within the bylaw. Further, the 
machinery is highly mobile and is often floated to adjacent shellfish farms. 

)n January 24, 2008 this office received a legal opinion regarding the use of machinery on AQ-2 
zones. This opinion is of the view that machinery on the AQ-2 zone is an allowable use, as long as 
it is not used to "process" the product after harvest. The opinion states: " It would he inconsistent 
with the overall intent of the bylaw to allow sorting, grading, and handling, but not allow the 
machinery used for that purpose". 

Further, this legal opinion confirms that the machinery would not be considered a "structure" and is 
therefore not subject to the one metre maximum height restriction for structures within the bylaw. 
The opinion states: "In our view, unless the equipment/machinery was so extensive that it would be 
in effect immovable. It would not he considered a structure and to be limited by the one meter 
height requirement" 

FINANCIAL IMPLI CATIONS 

On April 18, 2008, this office received a legal opinion that estimates the cost of legal action, to limit 
the scope of use of machinery, in this case, at $25,000. 

LEGAL IMPLICATIONS 

This office has received a legal opinion that indicates that it may be reasonable to expect that an 
application for an injunction may succeed, at least to a certain extent, at limiting the scope of use of 
the machinery. However, as the use is generally permitted, any enforcement proceeding would be • 	simply to attempt to place some limits on it. 



Staff Report - Bylaw Enforcement Gorge Harbour 	 Page 4 

CITIZEN/PUBLIC RELATIONS IMPLICATIONS 

This his 	has et )nunued tee correspond with the complainants in this case, assuring them that the 

investigation is continuing. 

INTERDEPARTMENTAL INVOINEMENT/ I M PLI CATIONS 

The planning department of the (:omt Valley Regional District is currently developing an RFT for 

the Cortes Island ( >fficial Community. Plan review process. Accordingly, this staff report and the 

direction of the hoard will he forwarded to the planning. department for consideration during the 

review process, 

Submitted by: 	 Concurrence: 

J. Bast 	 D. Oakrnan 

James Bast 	 Debra ( >akrnan 

Manager of Protective Services 	 Acting Chief Administrative Officer 

Prepared br J  Nisi, NI _anager of Protective Services 

• 

• 
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SUIVIMAIY 

NI KLEVA/FORSYTI I INVESTIGATION RESULTS RECOMMENDED ACTION 

NOISE -Al the time of the site visit no 
noise was documented at this site. 

-No regulatory noise bylaw 

-No further action at this time 

AQ-2 ZONE. BOUNDARIES -Unable to confirm if shellfish fun) 
operations arc outside of zone 
boundary from site visit alone. 

-Requires further 
investigation/research to determine 
non compliance 

-Staff is continuing to gather the 
data required to confirm the 
allegation or not. 

MACHINERY AND 
STRUCTURES 

-Staff has confirmed the use of 
machinery for the sorting, grading 
and harvesting of shellfish. 

- Legal opinion has clarified that 
machinery for sorting, grading and 
harvesting is an allowable use. 

-Staff report to board 
recommending that no 
enforcement action be taken at 
this time. 

BEE ISLETS GROWERS 
CORP. 

INVESTIGATION RESULTS RECOMMENDED ACTION 

NOISE -At the time of the site visit no 
noise was documented at this site. 

-No regulatory noise bylaw 

-No further action at this time 

AQ-2 ZONE BOUNDARIES - Unable to confirm if shellfish 
farm operations arc outside of zone 
boundary from site visit alone. 

-Requires further 
investiszationiresearch to determine 
non compliance 

- Staff is continuimzto gat her the ._  
data required to confirm the 
allegation or not. 

MACHINERY AND 
STRUCTURES 

-Staff has confirmed the use of 
machinery for the sorting, grading 
and harvesting of shellfish. 

- Legal opinion has clarified that 
machinery for sorting, grading and 
harvesting is an allowable use. 

-Staff report to board 
recommending that no 
enforcement action be taken at 
this time. 
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ISLAND SEA FARMS 
(DSO SITE) 

INVESTIGATION RESULTS RECOMMENDED ACTION 

NOISE -At the time of the site visit no 	
- 

noise was documented at this site. 
-No regulatory noise bylaw 

-No  
. 	

further action at this time 

Ail-2 ZONE BOUNDARIES - Unable to confirm if shellfish 
farm operations arc outside of 
zone boundary from site visit 
alone. 

-Requires further 
investigationiresearch to 
determine non compliance 

- Staff is continuing to gather the 
data required to confirm the 
allel.?.ation or not.. 

MACHINERY AND 
STRUCTURES 

-Staff has confirmed the use of 
machinery for the sorting, grading 
and harvesting of shellfish. 

- Legal opinion has clarified that 
machinery for sorting, grading and 
harvesting is an allowable use. 

-Staff report to board 
recommending that no 
enforcement action be taken at 
this time. 

ISLAND SEA FARMS 
(FULTON SITE) 

INVESTIGATION RESULTS RECOMMENDED ACTION 

NOISE -At the time of the site visit no 
noise was documented at this site. 
-No regulatory noise bylaw 

-No further action at this time 

AQ-2 ZONE BOUNDARIES - Unable to confirm if shellfish 
farm operations arc outside of 
zone boundary from site visit 
alone. 
-Requires further 
investigationiresearch to 
determine non compliance 

- Staff is continuing to gather the 
data required to confirm the 
allegation or not. 

MACHINERY AND 
STRUCTURES 

-Staff has confirmed the use of 
machinery for the sorting, grading 
and harvesting of shellfish. 

- Legal opinion has clarified that 
machinery for sorting, grading 
and harvesting is an allowable 
use. 

Staff report to board 
recommending that no 
enforcement action be taken at 
this time. 
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MURDY & MCALLISTER 
BARRISTERS & SOLICITORS 

Floor Two Bentall Centre 
Vancouver, B.C., Canada 

TELEPHONE (604) 689-5263 
FAX (604) 689-9029 

FAX TRANSMITTAL ADVICE 

TO: Debra Oakrnan 	 AT FAX NO. 1-250-334-4358 

TITLE:  General Manager of Corporate Services 

FROM:  Chris Murdy 

RE: Gorge Harbour, Cortes Island 
Your File No. 07-1-086 

OUR FILE NO: 4053 	 Date: January 24, 2008 

NUMBER OF PAGES SENT, INCLUDING THIS ONE: 15 

** PLEASE NOTE ** 

This message is intended only for the use of the addressee and may contain information that is privileged and confidential. 
If you are not the intended recipient, you are hereby notified that any dissemination of this communication is strictly 
prohibited. If you have received this communication in error, please notify us immediately by telephone. Thank you. 
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& MCALLISTER 

BARRISTERS & SOLICITORS 

TWO BENTAII CENTRE 
TELEPHONE (604) 689-5263 
	

215. - 555 BURRARD STREET 
FAY (604) 019-'9029 	 P.D. BOX 49059 

VANCOUVER, CANADA 'TJX 2C4 

January 24, 2006 

PRIVILEGED AND CONFIDENTIAL 

VIA FAX 

Debra Oakman 
General Manager of Corporate Services 
Comox Strathcona Regional District 
600 Comox Road 
Courtenay, B.C. 
V9N 3PG 

Dear Debra: 

Re: Gorge Harbour, Cortes Island 
Your File No. 07-1-086 
Our File No. 4053 

This letter acknowledges receipt of yours dated December 19, 2007 
and enclosures. 

With respect to this complex and controversial issue, you have raised a 
series of 10 questions which are set out further below. 

The general issues relate to the extent to which the Regional District's 
Zoning Bylaw regulates the aquaculture industry and in particular, aspects of same 
related to machinery and structures. 

Certainly a number of the complaints relate to noise, but you have 
indicated that there is no noise bylaw in force. It perhaps (Ines without saying but of 
course such a bylaw could be adopted as a regulatory tool if, from a policy 
perspective, that were thought advisable. There is no lawful non-conforming use 
protection with respect to a noise bylaw, provided that in the broadest sense, such a 
bylaw can not prevent the lawful use in its entirety. 

It is our understanding that the relevant lands are zoned AQ-2. 
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1. 	 Summary of Zoning Provisions 

The applicable zoning bylaw, Electoral Area "I" (Cortes Island) Zoning 
Bylaw, 2002 No. 2455 establishes a fairly comprehensive approach towards land use 
of the aquaculture industry. 

Four separate zones are created (A0-1, AQ-2, AQ-2A and AQ-3) with 
these zones having progressively more intensive uses allowed and, correspondingly, 
greater conditions of use. 

There are also a series of relevant definitions in section 200 which 
appear intended to assist in specifying this continuum of more intensive uses. 

"Aquaculture, passive" is defined as the: "controlled rearing, cultivation 
and harvesting of mollusks, crustaceans or marine plants in a specific location on the 
sea or foreshore where there is no administration of feed or chemical products". 

"Aquaculture, active", on the other hand, refers to an aquaculture 
activity which may include: 

1, 	active feeding including the introduction of natural or man made 
feeds; 

2. the administration and introduction of toxicants, hormones, 
antibiotics, or pigments; 

3. the use of generators; 
4. the use of pens, net cages, or floats for net cages. 

"Aquaculture, deep water shellfish" refers to "growing and harvesting of 
shellfish or marine plants in the water attached to artificial supports or on the bottom 
of the sea...''. 

There are also uses defined of "seafood processing" which appears 
intended to mark the distinction where the seafood is altered for packaging and, in 
addition "shellfish and marine plant handling' which is defined to include "sorting, 
grading.:. and temporary storage but specifically excluding seafood processing". 

The AQ-1 zone is limited to passive aquaculture and precludes 
structures. 

AQ-2, which as we understand it, is the relevant zone allows passive 
aquaculture and a permitted accessory use of "sorting, grading, and storage facilities 
for passive aquaculture but no processing is permitted". The word "processing" is 
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not, on its own defined. This however may be intended to exclude the defined use of 
"seafood processing" which appears only to be allowed in the RC-1 zone (indirectly, 
as included within resource processing). 

In the case of Aouarious Sea Farms v. Sunshine Coast Regional 
District in which we acted as counsel for the Sunshine Coast Regional District, the 
term "processing" was analyzed in the aquaculture context as follows: 

"Secondly, I suggest the petitioner would also be entitled to 
proceed under the second permitted use, under s. 3.6.3 2.(j) 
of the bylaw. One would be hard pressed to include what 
the petitioner intends to do — clean and freeze fish — within 
the word "processing" in that section. The word 'processing" 
is found with the group of words "incinerating, rendering or 
canning fish". It seems to me that a common denominator is 
involved here in that all these operations call for the 
application of heat. This common factor is, in my opinion, 
not present in what the petitioner proposes to do, 
accordingly, I suggest his proposal does not fall within the 
exclusions of that section. The word "processing" in the 
context of the grouping of words in which it is used; 
"incinerating, rendering or canning fish", does not include 
cleaning and packaging for shipment." 

This analysis is consistent with the definition of "seafood processing" 
and the changes to seafood made post harvesting to commence the transformation 
necessary to bring the product to market. 

Also in the AQ-2 zone there is an important restriction or condition of 
use that provides that: "no structures excluding wharves shall extend more than 1.0 
meters in height above the tide mark at any point in time except that one floating 
enclosed structure not exceeding 12 square meters in floor area and not exceeding 
3.5 meters in height is permitted as a structure for storage, sorting, or grading". 

When one contrasts this with the other, more intensive zones, it is 
noted for example, in the AQ-2A zone that the permitted accessory uses include 
"shellfish and marine plant handling", and a "raft, float, dock, wharf or ramp' and a 
permitted use is aquaculture deepwater shellfish. 

The conditions of use as well allows structures slightly higher. 

Finally, in the AQ-3 zone, "active aquaculture" is permitted which 
includes "sorting, grading and storage facilities" and the conditions of use do not 
appear quite so limited in terms of the size and height of structures. 
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It would appear therefore that the intent in the A0-2 zone is to allow an 
extent of aquaculture including permitted accessory use of sorting, grading and 
storage facilities provided that there is a strict limit on height of structures and area. 

It is interesting to note that in the AQ-2A zone only there is there a 
restriction on "power source, machinery or power equipment" . 

This is somewhat troubling in that the specific exclusion in the AQ-2A 
zone could arguably mean that this is permitted in the other aquaculture zones, since 
it is not stipulated as a condition of use. 

However, on balance, it appears that that is simply related to the fact 
that in the AQ-2A zone the shellfish and marine plant handling is permitted, which 
may contain the rationale for excluding the power source. 

It should be noted that as we indicated in the outset of this letter, a 
particular concern appears to be aspects related to machinery and structures. 

The question of whether something is a structure may be difficult to 
resolve without more specific facts, 

This term is defined in the zoning bylaw to mean: "any combination of 
materials that are constructed and / or erected, fixed to, supported by or sunk in to 
land or water and includes camping spaces, mobile home spaces, but specifically 
excludes retaining walls, fences, shoreline protection devices, landscaping, paving 
improvements and signs unless otherwise noted in this bylaw". 

That is a somewhat unusual definition of structure and is difficult to 
interpret because both the inclusions and exclusions refer to things that in the 
ordinary sense would not be a structure. Part of the initial definition is much like the 
definition of a legal fixture which would also consider intention and degree of 
affixation. 

However, when one looks at things like for example camping spaces, it 
is clear that they would not in the ordinary sense be a structure, such they would 
require a building permit or be governed by the building code and yet this bylaw 
defines them as a structure. 

in the broadest sense, (to be expanded upon later) we would suggest 
that in considering your questions, things such as machinery (depending on size, 
ability to move easily and other characteristics) and equipment would be unlikely to 
be considered a structure but, on the other hand, some of the things such as tables 
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and benches may be structures, within the meaning of the bylaw (again depending 
on size, degree of affixation and other characteristics).  

Extent of Authority 

Pursuant to section 903 of the Local Government Act, the authority to 
regulate land uses includes the surface of water of areas within the Regional 
District's jurisdiction. 

Accordingly, as we assume that these lands are within the Regional 
District, there is authority for regulation under the zoning bylaw. 

Pursuant to section 14 (2) of the Interpretation Act this zoning bylaw is 
not applicable to or binding on the Crown Provincial or its agents. 

That said, that exclusion or statutory exception does not operate as a 
defense to those who operate under or pursuant to a crown license or a lease. Such 
users do not take the advantage of the section 14 exception and so are governed by 
the Regional District's zoning bylaw. 

III. 	Your Specific Questions 

1. Our AQ-2 zoning does not specifically state that machinery is allowed for 
sorting, grading and handling but does specify that sorting, grading and 
storage facilities are allowed. Would machinery being used to sort and  
grade then be allowed?  

Yes. 

The permitted use here is the permitted accessory use of sorting, 
grading and storage facilities. Having machinery on the land is not a use per se  
and does not appear to be in any way precluded or restricted by the regulatory 
scheme, so long as the machinery is not being used for processing. 

It would be inconsistent with the overall intent of the bylaw to allow 
sorting, grading and handling, but not allow machinery used for that purpose. 

2. Would machinery used for sorting. grading or the rearino and cultivatina 
have to be confined to the shed allowed in A0-2 zoning?  
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No. 

In our view the machinery would not constitute a structure, as in 
most cases machinery would be considered to be a moveable object that would 
not be affixed to or supported by the land, That said, the conditions of use which 
refer to the one structure which may exceed 1.0 meters in height specifically 
provides that it is permitted: "as a structure for storage.  sorting or grading", 

It might be argued that intent was that the storage, sorting or 
grading ought to take place exclusively within that structure. 

Having said that, on balance, we have concluded that in unlikely to 
be the interpretation accepted by a Court, as there is no specific regulation 
precluding outdoor sorting, grading and storage facilities and in the absence of 
that, given the nature of the use, a more expansive reading would likely be the 
accepted. 

3. Would eauipment/machinery located within the tenures (A0-2) be 
considered a structure and have to be within the maximum of 1 meter in  
height?  

No. 

In our view, unless the equipment/machinery was so extensive that 
it would be in effect immovable, it would not be considered a structure and to be 
limited by the one meter height requirement. 

The machinery is not regulated per se as noted above, but rather 
the question is simply whether the use falls within passive aquaculture or the 
permitted accessory use of "sorting, grading and storage facilities" and the real 
issue with respect to the machinery and equipment is the extent to which it 
makes the use expand beyond that which is permitted. 

4. Some tenures use a "tumbler" as a mechanism to sort, and grade oysters, 
as well as to harden off the shell of oysters several times during the rearing 
stages, prior to harvest. The tumblers are greater than one meter in height, 
and not contained within a shed. Within the context of the zonind bylaw,  
would tumbling oysters be considered "processing"? Would a tumbler be 
considered a structure?  
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Probably not. 

We are not entirely familiar with the "tumbler" that you have referred 
to. 

The real question would be, as you noted, whether it would be or 
constitute processing of the oysters. 

Sorting and grating is likely not processing, but the hardening off of 
the shell several times prior to harvest may well come close to that definition. 

As we noted earlier however, processing includes: "the 
mechanical... transformation of any aquatic organism after it is harvested". 

It appears that this use you have described occurs during the 
rearing stages, prior to harvest. 

As such, it would not appear to fall within the definition of seafood 
processing. 

Without knowing more about the "tumbler" it is hard to say whether 
it would fall under the definition of "structure". 

5. 	Several tenures have tables/work benches used for sorting and grading 
(by hand). Would these be considered a structure?  

Unless the tables/work benches are extensive and/or in some way 
affixed to the land we suspect it is unlikely they would be considered a structure. 

Many tenure holders keep vessels on their tenures. The vessels are used 
as a base for various lifters and/or cranes, as well as electrical generators 
that are utilized on the tenure as part of the operating equipment. Are 
these vessels exempt from the zoning bylaw? Would the cranes/lifters  
located on the vessels be consiaered structures within the context of the 
bylaw? Would the generators located on the vessels be an allowable use 
within the AO-2 zone?  
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The issue of vessels is somewhat complex of course from a 
jurisdictional perspective. 

On balance the vessels and equipment placed thereon such as the 
cranes/lifters are unlikely to be considered structures within the meaning of the 
bylaw. 

The vessels would not however be exempt from the zoning bylaw in 
and of themselves to the extent that they would create any exception from use 
restrictions which would apply on the surface of water. 

Accordingly, it would not be permitted in our view, to have a vessel 
within the AQ-2 zone and use same, for example for seafood processing and 
attempt to avoid the application of the bylaw by saying that it was taking place 
on a vessel. 

Similarly, based on your previous opinion that a generator is not an 
allowable use within the AQ-2 zone, it would not seem to create an exception to 
that to simply place the generator on a vessel. 

When Integrated Lands Management Bureau issues a lease for the purpose 
of a deep-water shellfish tenure, a referral process is in place to ensure 
each agency affected has a chance to submit any concerns, 
recommendations, requirements or support. Several of the deep-water 
leases located within the Gorge Harbour have been greatly increased in 
size, now exceeding the applicable zoning. When these referrals were 
received, planning staff specifically advised that before the size of the 
lease was increased the applicant would need to go through a re-zoning 
process to legalize the size increase. The Province granted these 
applications for lease size increase without re-zoning first being obtained 
by the leaseholder. There is currently three (3) deepwater tenures in the 
Gorge Harbour operating with expansion approval from the Province within 
areas that do not have appropriate zoning, thus operating contrary to the 
applicable zone. Does the Reaional District have any authority over the  
leaseholder in this case as the tenure holders are operating in accordance  
with Provincial authorities but are operating contrary to Comox Strathcona  
Reoional District zoning.  requirements/restrictions?  

As we noted earlier in this letter, although the Province is exempt 
from local government land use bylaws ,. tenure holders (apart from agents of the 
Province) do not have the same statutory immunity. 
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Accordingly, although the Province may grant applications for lease 
size increases, that does not, in our view, operate as a defence or exclusion from 
the ordinary application of the Regional District's Zoning Bylaw 
requirements/restrictions. 

B. 	Through previous legal opinions we have been able to determine that the 
use of generators is not permitted in connection with aquaculture use in an 
AQ-2 Zone. Would the use of power supplied from the shore to the tenure  
be allowed in an AQ-2 Zone?  

The legal opinions the Regional District has previously sought and 
obtained (which we were not provided with) likely focused on the application of 
power as constituting some form of seafood processing, so as to render the use 
unlawful. 

In other words, it is not having a generator that is specifically 
precluded in the bylaw, but rather the generator which supplies power to process 
the seafood that constitutes the violation. 

On that basis, it would not seem, in our view, to be relevant if the 
power was supplied from the shore rather than a tenure, if the nature of the use 
exceeded that which was permitted in the AQ-2 zone. 

9. 	During the application for shellfish tenures, applicants are to provide the 
Province (MAFF) with descriptions of any sheds, storage, washroom 
facilities, and source of power through a management plan. Once the 
Province approves these applications and plans. would the Comox 
Strathcona Regional District have any authority over the Provincially 
approved management plan. which may permit uses contrary to zone. 

As we indicated earlier, it is our view that the mere fact that 
leaseholders have approval from the Province does not preclude the 
requirement to comply with the Regional District zoning bylaw. 

Having said that, the Regional District would not have any authority 
over the provincially approved management plan in the sense of attempting to 
restrict uses to what is set out in that plan or require conditions set out in the 
plan. 
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The jurisdictions are, in that sense separate and the provincially 
approved management plan does not operate as an exception or exclusion from 
the Regional District's Bylaw but as well, does not form a regulation that the 
Regional District could then enforce. 

10. Does the "Farm Practices Protection Act" apply to the land use regulations 
within the Comox Strathcona Regional District, specifically the Cortes island  
Zoning Bylaw and aquaculture?  

Yes it likely applies, but not to over ride the zoning bylaw. This 
analysis is fairly complicated due to the legislative wording and cross referencing 
in the Local Government Act. 

The Farm Practices Protection Act does on its face apply to 
aquaculture based on a licensed operation under the Fisheries Act in the 
following terms: 

""farm operation" means any of the following activities 

involved in carrying on a farm business: 

and includes 

(h) aquaculture as defined in the Fisheries Act if carried on 

by a person licensed, under Part 3 of that Act, to carry on the 

business of aquaculture". 

We are uncertain whether the operations at issue in this proceeding 
would fall within that definition. 

If they do, then the Farm Practices (Right to Farm) Act  would 
provide protection in the terms set out in Section 2, in part, as follows: 

"Normal farm practices protected 

2 (1) If each of the requirements of subsection (2) is fulfilled 
in relation to a farm operation conducted as part of a farm 
business, 
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(a) the farmer is not liable in nuisance to any person for any 
odour, noise, dust or other disturbance resulting from the 
farm operation, and 

(b) the farmer must not be prevented by injunction or other 
order of a court from conducting that farm operation. 

(2) The requirements referred to in subsection (1) are that 
the farm operation must 

(a) be conducted in accordance with normal farm practices, 

(b) be conducted on, in or over land 

(i) that is in an agricultural land reserve, 

(ii) on which. under the Local Government Act. farm use is 
allowed,  

(iii) as permitted by a valid and subsisting licence, issued to 
that person under the Fisheries Act, for aquaculture, or 

(iv) that is Crown land designated as a farming area under 
subsection (2.1), and 

(c) not be conducted in contravention of the Health Act, 
Integrated Pest Management Act, Environmental 
Management Act, the regulations under those Acts or any 
land use regulation. 

(3) The following apply if each of the requirements of 
subsection (2), except subsection (2) (b) (ii), is fulfilled in 
relation to a farm operation conducted as part of a farm 
business: 

(a) despite section 260 (3) [bylaw contraventions] of the 
Community Charter, a farmer does not contravene a bylaw 
made under the following provisions of the Community 
Charter only by conducting that farm operation: 

section 8 (3) (h) [nuisances, disturbances and other 
situations]; 

(b) despite section 267 of the Local Government Act, a 
farmer does not contravene a bylaw made under the 
following provisions of the Local Government Act only by 
conducting that farm operation: 

section 724 [noise control]; 

section 725 [nuisances and disturbances]; 
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(c) despite section 274 factions by municipality) of the 
Community Charter and section 281 (enforcement by 
regional district) of the Local Government Act, the farmer 
must not be prevented by injunction or other order of a court 
from conducting that farm operation." 

Based on the foregoing, it would appear that nuisance and related 
aspects of local government bylaws (such as a noise bylaw) would not apply to 
normal farm practices but from a land use perspective, the protection would only 
apply to the extent that the applicable use is allowed. 

Accordingly, to the extent that aquaculture is restricted or limited by 
the Zoning Bylaw, then it would appear that the legislation does not override that 
Section. 

This must also be considered in the context of the general land use 
authority set out in the Local Government Act. 

in Section 987(2), a "farming area" is defined to include land: 

"in relation to which a person holds a valid and subsisting 
licence under the Fisheries Act to carry on the business of 
aquaculture". 

Section 903 then stipulates as follows: 

"(5) Despite subsections (1) to (4) but subject to subsection 
(6), a local government must not exercise the powers under 
this section to prohibit or restrict the use of land for a farm 
business in a farming area unless the local government 
receives the approval of the minister responsible for the 
administration of the Farm Practices Protection (Right to 
Farm) Act. 

(6) The minister responsible for the Farm Practices 
Protection (Right to Farm) Act may make regulations 

(a) defining areas for which and describing circumstances in 
which approval under subsection (5) is not required, and 

(b) providing that an exception under paragraph (a) is 
subject to the terms and conditions specified by that 
minister. 
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(7) Regulations under subsection (6) may be different for 
different regional districts, different municipalities, different 
areas and different circumstances." 

The concern is that to the extent the businesses at issue here fall within 
the definition of a farming operation (license under the Federal Fisheries Act ) the 
Regional District could be precluded from prohibiting "or restricting the use" without 
approval of the Minister. 

Then however, reference must be made to Section 918 of the Local 
Government Act which provides as follows: 

"Application 

918 (1) Sections 903 (5) and 917 do not apply unless a 

regulation under this section declares that they apply. 

(2) The Lieutenant Governor in Council may declare by 

regulation that, generally or for some or all of the geographic 

area specified in the regulation, on and after the date 

specified in the reaulation, section 903 (5) or 917 applies to 

(a) the board of a regional district specified in the regulation, 

(b) the council of a municipality specified in the regulation, or 

(c) the local trust committee under the Islands Trust Act of a 

locai trust area specified in the regulation." 

There is a right to farm regulation (BC Rea. 261/97) which designates 
some municipalities for the purposes of this legislation but the Regional District is not 
so designated. 

Accordingly, section 903(5) is not applicable here and the zoning 
provisions do apply to the aquaculture use. 

This issue was considered in the case of Sunshine Coast Reaional 
District v. Matkin in which our firm acted as counsel to tne Regional District. 



ours truly
/  

MURDY4 McALLIS 

her S. Mur 

CSMilb 

c. Bob Long, Chief Administrative Officer 
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The Court in that case concluded as follows: 

"Certain submissions were made concerning the applicability 
of the Farm Practices Protection (Right to Farm) Act, 
R.S.B.C. 1996, c. 131 (the "Farm Practices Act). The Farm 
Practices Act protects certain farm practices from being 
prevented by court order. The Farm Practices Act does not 
protect farm operations conducted in contravention of a land 
use regulation. The Bylaw is such a regulation and takes 
precedence over the provisions of the Farm Practices Act." 

Accordingly, based on the Sunshine Coast Regional District case, the 
Farm Practices Protection (Riaht to Farm) Act, w 	therefore not operate as a 
defense to enforcement of the Regional Distri 	oning •ytaw, 
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1155 	555 BURRARD STREET 
PAY (604) 689-9029 	 P.C. BOX 49059 

VANCOUVER, CANADA V7X ]C4 

VIA FAX 

April 18, 2008 

   

George Paul 
interim Chief Administrative Officer 
600 Comox Road 
Courtenay, B.C. 
V9N 3P6 

Dear George: 

Re: 	Gorge Harbour, Cortes island, and Aquaculture 
Our File No. 4091 

Thank you for your letter of April 8, 2008. 

As you noted, we provided the Comox Strathcona Regional District with 
a detailed legal opinion on this matter dated January 24, 2008. 

With respect to ongoing complaints by upland owners it appears that an 
issue has been raised for consideration of potential bylaw enforcement action. 

In connection with that, you requested our advice if the Board chooses 
to commence litigation regarding the use of generators on aquaculture leases located 
in the Gorge Harbour, as to: 

1. What is the probability of success of such litigation; and 
2. What is the estimated legal cost of such litigation? 

We will not of course repeat any of the analysis from our earlier legal 
opinion that was provided to the Cornox Strathcona Regional District which you 
referenced. 

We would however re-emphasize that this is a complex area with four 
different aquaculture zones, the use of some terms that are defined and some that 
are not and complicated interrelated provisions which have inclusions and 
exclusions, respectively in various bylaw provisions. 
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The Regional District's current focus appears to be use of machinery 
driven by generator power to be used for the sorting and grading of aquaculture 
products, as well as the mechanical lifting of product as part of harvesting. 

We are not familiar with all of those concepts (such as "mechanical 
lifting"), 

We do note however that if these lands are zoned AGE.-2, a permitted 
use is passive aquaculture which includes cultivation and harvesting and a permitted 
accessory use of "sorting, grading and storage facilities" (but no processing is 
permitted). 

Clearly since sorting and grading is permitted, the question arises as to 
whether using power by generator for that purpose takes this outside a permitted 
use. 

You have advised that the Regional District received previous legal 
opinions that determined that the use of generators is not permitted in connection 
with aquaculture use in the AQ-2 Zone, although we have not been provided with 
copies of any of those opinions. 

Assuming facts could be established by Bylaw Enforcement staff to 
support that opinion, there is a reasonable prospect that an application for an 
injunction would succeed at least to a certain extent, in limiting or restricting the 
scope of the use. 

We should emphasize however that the use is generally permitted and 
the objective of any enforcement proceeding would be simply to attempt to place 
some limits on it, which may have the desired effect of addressing concerns of the 
upland owners. 

Unfortunately, it is almost impossible to estimate the legal costs of 
litigation at this stage with so many unknowns. 

Assuming that the Regional District staff could provide sufficient facts to 
allow us to conclude that there was a reasonable proof of breach without the need for 
examinations for discovery or disclosure of documents, an action could be 
commenced by way of petition, supported by affidavit evidence seeking an injunction. 
In that case, in the absence of any significant unforeseen developments or pre-
hearing procedures, a case could likely be completed in the range of a cost of 
between eight to ten thousand dollars. 

If however facts can not be clearly established and the action had to be 
commenced by writ of summons and statement of claim, which would then involve 
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disclosure of documents and examinations for discovery, the costs would significantly 
escalate. 

In that case, costs could be i the range of twenty to twenty-five 
thousand dollars, but again estimating cos s very diffieult in a circumstance such as 
this, with so many unpredictables and u nowns. 

Yours trui 
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Strathcona 
REGIONAL DISTRICT 

IN-CAMERA 
STAFF REPORT 

DATE: 	December 4 1̀), 2009 
FILE: 

TO: 	Chair and Members 
Committee of the Whole 

FROM: 	Brian Reardon 
Chief Administrative Officer 

RE: 	SRD v. Island Sea Farms et al. Update 

PURPOSE/PROBLEM 

To provide the Committee of the VVhoie an update on status of the costs associated with the 
Island Sea Farms et al. legal action. 

EXECUTIVE SUMMARY 

At the November 26th, 2009 Regional Board meeting a resolution was passed requesting staff 
to provide information on costs incurred to date and identify potential costs of a mediation 
process for the Island Sea Famis et al. legal action. 

Staff contacted our legal council (Murdy & McAllister) on this matter and asked that they provide 
an update on this file. They confirmed that a Writ of Summons and Statement of Claim has 
been filed against Island Sea Farms and Desolation Sound Oysters Ltd. Approximately $8,500 
has been spent to date and they estimate it will cost between $20,000 and $25,000 to complete. 
They cautioned us about the costs of a mediation that could range between $6,000 and $8,000 
in this case and advised that a court ruling has certainty but a mediation settlement does not. 

Recommendation from the Chief Administrative Officer to the Committee of the 
Whole: 

That the Committee of the Whole recommend to the Regional Board: 

"That the Board receive this report for Worntation." 

Respectfully: 

::z 
Brian Reardon 
Chief Administrative Officer 
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Klahoose First Nation Treaty Office 
Box 9, Squirrel Cove, B.C., VOP 1TO 

Ph: (250) 935-6536 ex:241 Fax: (250) 935-6324 
E-mail: kathyfrancis@klahoosekorg  

Fax Transmission 

To: Chairman Craig Anderson 
Strathcona Regional District 

Fax 250-830-6710 

c.c. Honourable Steve Thomson 
Minister of Agriculture and Lands 

c.c. R.J. Senko, Ministerial Assistant 

fax 260-387-1522 

From: Kathy Francis, Councillor 
For : Chief Ken Brown 

September 29, 2009 

Total # of Pages: 3 

This fax is intended only for the use of the addressee and may contain information that is privileged or confidential. 
if the reader is not the intended recipient, your are hereby notified that dissemination, or distribution, or copying of 
This communication is prohibited. If this communication is received in error, please notify the sender 

(250) 935-6887 and return the original to the address above 
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September 29, 2009 

Fax (250) 830-6710 

Slxatheona Regional District 
301-990 Cedar Street 
Campbell River, BC V9W 728 

Attention: 	Chairman Crain Anderson 

Dear Mx . Anderson 

Re 	Aquaculture Bylaws 

We write to express our deep concern regar ding the Regional District's effort6 to regulate 
shellfish aquaculture operations in Klahoose Territory through the use of zoning bylaws, and in particular 
the Regional District's recept decision to seek an inounction against Island Sea Farms Inc.'s operations in 
the Gorge Harbour. 

Gorge Harbour is an urea that Klahoose have uscd, occupied and relied upon for economic, social 
and cultural purposes for centuries, since long before the creation of the Regional District. The 
pictographs at the mouth of the harbour evidence the long-standing use and occupation of this area, and as 
well indicate the significance of Gorge Harbour as an important area within Klahoose Territory. In 
December, 2003 Klahoose and the Province entered into an agreement whereby the Province, as an 
interim measure to accommodate Klahoose Aboriginal title and rights, set aside exclusive arras for 
Klahoose shellfish aquaculture leases on Cortes Island. One of those sites is located adjacent to the 
western shore of Gorge Harbour. 

We are now in the process of initialing a dcepwater aquaculture operation in Gorge. Harbour, and 
expect to be proceeding with installing deepwater rafts in the near future. Klahoose has partnered with 
Taylor Seafoods, a company with, a strong track record of environmentally and socially responsible 
aquaculture operations, for this purpose. Our operations are fully licensed and authorized by the Ministry 
of Agriculture and Lands, and will comply with industry standard best operating practices. 

It is with great concern, therefore, that we observe the efforts of the Regional District to 
essentially shut down Island Sea Farms operations in Gorge Harbour, by the application of an AQ2 
zoning bylaw that, the Regional District maintains, precludes the use of any mechanical or motorized 
devices for aquaculture purposes. The Regional District is well aware that mechanical and motorized 
tools are necessary to a safe, environmentally responsible and financially viable shellfish aquaculture 
operation. It is neither feasible, nor safe, to require all shellfish aquaculture operations to be done through 

At SAMI111222  

Box 9, Squirrel Cove, t3.C, Canada Vol? 1 it0 (250) 935-6696 Fax (250) 935-6e97 
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manual labour alone, and in our view the Regional District is not so much regulating land use, as 
employing land use zoning as a tool to effectively shut down, or preclude, Provincially licensed and 
authorized aquaculture operations. 

This is not a reasonable use of the Regional District's land use zoning powers. Nor is it an 
exercise of zoning power that Ktahooso is prepared to simply accept. We have worked hard to secure an 
interim accommodation from the Province that gives our people a role in managing and benefiting from 
the lands, waters and resources of our Territory, It has taken many years for us to put together a viable 
deepwater shellfish aquaculture partnership, and we are intent on proceeding with our Gorge Harbour 
operations, 

We are confident that this can be done in an environmentally and socially responsible manner. It 
is worth noting that Gorge Harbour has been in use for shellfish aquaculture for many years before the 
current few upland property owners, who do not want shellfish aquaculture to take place in Gorge 
Harbour, acquired their properties. It is also clear that shellfish aquaculture and residences can co-exist, 
and we are fully committed to proceeding in a responsible manner that takes the interests of any adjoining 
landowners into account, 

We have previously advised the Regional District that consultation with Klahoose was required 
prior to the enactment of any zoning that restricts shellfish aquaculture in Gorge Harbour. The Regional 
District is a level of government exercising delegated statutory powers that directly and materially affect 
Klahoose Aboriginal title and rights, and thus in our view the Regional District is required to meet the 
honour of the Crown and meaningfully consult with and acconuriodate Klahoosc, Setting aside the 
question of the Regional District's legal duties, however, in our view the Regional District owes Klahoose 
the respect of a level of engagement that reaches beyond that of "stakeholder'. Klahoose is a First Nation 
with constitutionally protected rights to the resources of our Territory, and we are directly affected by 
your proposed land use restrictions. It is offensive to Klahoose that, rather than reeugnize that our rights 
and interests do not fall into the category of "stakeholder", the Regional District simply assumed that 
Klahoose should participate in the Bylaw 2455 review process along with the rest of the public. 

In conclusion, we wish to advise that our legal counsel is closely reviewing the Regional 
District's zoning bylaws and the action against Island Sea Farms. We are intent on initiating operations in 
Gorge Harbour, as authorized by Provincial licenses and our interim accommodation agreement with the 
Province, We are open to working with the Regional District to ensure that our operations, to the extent 
feasible, do not interfere with or affect upland owners and occupants. We are not, however, prepared to 
accept the Regional District shutting down our operations. 

Yours truly 

p,_ 
Chief Ken Brown 

Klahoose First Nation 

cc: 	Honourable Steve Thomson - Minister of Agriculture and Lands 

RI. Senko — Ministerial Assistant, MAL 

315.00W0n9 
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Strathcona 
REGIONAL DISTRICT 

IN-CAMERA 
STAFF REPORT 

DATE: 	January 21, 2010 
FILE: 

TO: 	Chair and Directors, 
Regional Board 

FROM: 	Brian Reardon 
Chief Administrative Officer 

RE: 	SRD v. Island Sea Farms et al, Update 

PURPOSE/PROBLEM 

To update the Board concerning the matter of Island Sea Farms et al. legal action and to 
recommend a course of action based on discussion at Committee of the Whole. 

EXECUTIVE SUMMARY 

At the December 17, 2009 In-Camera Board Meeting there was discussion regarding the costs 
associated with the Island Sea Farms et al. legal action. At that meeting the Board was advised 
that this information would he brought forward in January for consideration. Subsequent to that 
meeting the Committee of the Whole has considered this matter and made certain 
recommendations which are included below. 

For the Board's convenience the background reports previously considered by the Regional 
Board have been included with this report.. 

Recommendations 

1. That the report from the Chief Administrative Officer be received. 

2. THAT the Regional District enter into a process of mediation, concurrent to and without 
prejudice to the current litigation. 

3. THAT a staff report on the matter of a noise control bylaw for the Gorge area of Cortes 
Island be prepared. 

Chief Administrative Officer 



Strathcona 
REGIONAL DISTRICT 

11110111011""las 

IN-CAMERA 
STAFF REPORT 

DATE: 	December 41h, 2009 

TO: 	Chair and Members 
Committee of the Whole 

FROM: 	Brian Reardon 
Chief Administrative Officer 

FILE: 

RE: 	SRD v. Island Sea Farms et al. Update 

PURPOSE/PROBLEM 

To provide the Committee of the Whole an update on status of the costs associated with the 
Island Sea Farms et al. legal action. 

EXECUTIVE SUMMARY 

At the November 26th, 2009 Regional Board meeting a resolution was passed requesting staff 
to provide information on costs incurred to date and identify potential costs of a mediation 
process for the Island Sea Farms et al. legal action. 

Staff contacted our legal council (Murdy & McAllister) on this matter and asked that they provide 
an update on this file. They confirmed that a Writ of Summons and Statement of Claim has 
been filed against Island Sea Farms and Desolation Sound Oysters Ltd. Approximately $8,500 
has been spent to date and they estimate it will cost between $20,000 and $25,000 to complete. 
They cautioned us about the costs of a mediation that could range between $6,000 and $8,000 
In this case and advised that a court ruling has certainty but a mediation settlement does not. 

Recommendation from the Chief Administrative Officer to the Committee of the 
Whole: 

That the Committee of the Whole recommend to the Regional Board: 

"That the Board receive this report for information." 

Respectfully: 

Brian Reardon 
Chief Administrative Officer 



STRATHCONA 
REGIONAL DISTRICT 

IN-CAMERA 

DATE: 	Mati 21, 2008 

FILE: 4020-20/07-1-086 
TO: 	Chair arid Directors 

Committee: of the Whole 

FROM: 	George Paul 
Interim Chief Administrative Officer 

RE: 	Bylaw Enforcement - Aquaculture - Gorge Harbour, Cortes Island 

PURPOSE/PROBLEM 
To update the committee on an on going bylaw enforcement investigation regarding the use of 
machinery within the Aquaculture Two (AQ-2) zone at Gorge Harbour, Cortes Island, Further, to 
seek direction regarding the use of machinery within the AQ-2 zone. 

EXECUTIVE SUMMARY 
Gorge Harbour has a number of shellfish farms operating within provincial tenures. The subject 
shellfish farms are currently operadng under the AQ-2 zone, as per the Cones Island Zoning Bylaw 
No. 2455. The AQ-2 zone permits the controlled rearing, cultivation and harvesting of shellfish as a 
permitted primary use. Further, the AQ-2 zone confirms the permitted accessory use of 
" a) Sorting, grading and storage facilities for passive aquaculture but no processing is permitted". 

This office has received written complaints that allege the subject shellfish farms are operating 
contrary to the allowable uses of the AQ-2 zone, claiming the use of machinery as prohibited. 
Subsequent staff investigations have confirmed the use of machinety and structures on the subject 
shellfish farms; further, staff confirms that the machinery is used for the sorting, grading and 

harvesting of shellfish. 

On January 24, 2008 this office received a legal opinion confirming a view that, within the context of 
the Cones Island Zoning Bylaw No. 2455, and for the purpose of sorting, grading and harvesting, 
the use of machinery is an allowable use in the AQ-2 zone. 

Recommendation from the chief administrative officer to the committee of the whole 

WHEREAS the AQ-2 zone of the Cortes Island Zoning Bylaw 2002, Bylaw No. 2455 permits the 
controlled rearing, cultivation and harvesting of shellfish as a permitted primary use;  

AND WHEREAS the AQ-2 zone of the Cones Island Zoning Bylaw 2002, Bvlau• No. 2455 permits 
sorting, grading and storage facilities as a permitted accessory use; 

; 

AND WHEREAS the board recognizes that the use of machinen for the purpose of permitted uses 
is consistent with the byiaw; 



to 	.ort 	_nfor me t . o  .ar 	r 

THEREFORE BE IT RESOLVED THAT the Strathcona Regional District will riot pursue 
enforcement action regarding the use of machinery that is used for the sorting, grading and 
harvesting of shellfish in the AQ-2 zone of the Cortes Island Zoning Bylaw No.2455. 

Respectfully: 

G. Paul 

George Paul 
I nterim Chief Administrative Officer 
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HISTORY/BACKGROUND FACTORS 

The board will recall the staff report of November 7, 2007 in which staff briefed the board on the 
three aspects of the complaint. These aspects arc noise resulting from the operations taking place 
on the shellfish farms, non-compliance with individual shellfish farm AQ-2 zone area boundaries, as 
well as non-compliance with the AQ-2 zoning bylaw with regards to the use of machinery and 
height of structures. A summary of these aspects is attached to this report 

Updates for these aspects of the complaint are: 

Noise: 
The November 7, 2007 staff report confirms that there is no regulatory noise control bylaw in place, 
and no further enforcement action is required with this aspect, 

AQ-2 Zone Boundaries: 
Through staff investigation and discussion with Ministry of Agriculture and Lands staff, this office 
has obtained dated aerial photos that indicate that specific shellfish farms may be operating outside 
of their current AQ-2 zoned areas. Staff is continuing to gather the data required to confirm the 
allegation of a bylaw contravention regarding this aspect of the complaint. 

Machinery/Structures: 
Staff investigations and site visits have confirmed that machinery on the subject shellfish farms is 
used for the sorting, grading, and harvesting of shellfish. Staff has also confirmed that the 
machinery is not being used to "process" the shellfish, as defined within the bylaw. Further, the 
machinery is highly mobile and is often floated to adjacent shellfish farms. 

On January 24, 2008 this office received a legal opinion regarding the use of machinery on AQ-2 
zones. This opinion is of the view that machinery on the AQ-2 zone is an allowable use, as long as 
it is not used to "process" the product after harvest. The opinion states: " it would be inconsistent 
with the overall intent of the bylaw to allow sorting, grading, and handling, but not allow the 
machinery used for that purpose". 

Further, this legal opinion confirms that the machinery would not be considered a "structure" and is 
therefore not subject to the one metre maximum height restriction for structures within the bylaw. 
The opinion states: "In our view, unless the equipment/machinery was so extensive that it would be 
in effect immovable. It would not be considered a structure and to he limited by the one meter 
height requirement" 

FINANCIAL IMPLICATIONS 

On April 18, 2008, this office received a legal opinion that estimates the cost of legal action, to limit 
the scope of use of machinery, in this case, at $25,000. 

LEGAL IMPLICATIONS 

This office has received a legal opinion that indicates that it may be reasonable to expect that an 
application for an injuncuon may succeed. at least to a certain extent, at limiting the scope of use of 
the machinery. However, as the  use is generally permitted, any enforcement proceeding would be 
simply to attempt to place some limits on it, 

of 	• • 	 G.r•e 
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CITIZEN/PUBLIC RELATIONS IMPLICATIONS 

This office has continued to correspond with the complainants in this case, assuring them that the 
investigation is continuing. 

INTERDEPARTMENTAL INVOLVEMENT/IMPLICATIONS 

The planning department of the Comox Valley Regional District is currently developing an RFP for 
the Cortes Island Official Community Plan review process, Accordingh,', this staff report and the 
direction of the board will be,  forwarded to the planning department for consideration during the 
review process. 

Submitted by: 	 Concurrence: 

J. .Basr 	 D. Oakrnan 

James Bast 	 Debra Oakrnan 
Manager of Protective Services 	 Acting Chief Administrative Officer 

Prepared by: j Bast, Manager of Protective Services 
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SUMMARY 

NIKLEV A/FORSYTH INVESTIGATION RESULTS RECOMMENDED ACTION 

NOISE -At the time of the site visit no 
noise was documented at this site. 

-No regulatory noise bylaw 

-No further action at this time 

AQ-2 ZONE BOUNDARIES -Unable to confirm if shellfish farm 
operations are outside of zone 
boundary from site visit alone. 

-Requires further 
investigation/research to determine 
non compliance 

-Staff is continuing to gather the 
data required to confirm the 
allegation or not, 

MACHINERY AND 
STRUCTURES 

-Staff has confirmed the use of 
machinery for the sorting, grading 
and harvesting of shellfish. 

- Legal opinion has clarified that 
machinery for sorting, grading and 
harvesting is an allowable use. 

-Staff report to board 
recommending that no 
enforcement action be taken at 
this time. 

BEE ISLETS GROWERS 
CORP. 

INVESTIGATION RESULTS RECOMMENDED ACTION 

NOISE -At the time of the site visit no 
noise was documented at this site. 

-No regulatory noise bylaw 

-No further action at this time 

AQ-2 ZONE BOUNDARIES - Unable to confirm if shellfish 
farm operations are outside of zone 
boundary from site visit alone, 

-Requires further 
investigation/research to determine 
non compliance 

- Staff is continuing to gather the 
data required to confirm the 
allegation or not. 

MACHINERY AND 
STRUCTURES 

-Staff has confirmed the use of 
machinery for the sorting, grading 
and harvesting of shellfish. 

- Legal opinion has clarified that 
machinery for sorting, grading and 
harvestinf_.,  is an allowable use. 

-Staff report to board 
recommending that no 
enforcement action be taken at 
this tiroe. 
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ISLAND SEA FARMS 
(DSO SITE) 

INVESTIGATION RESULTS RECOMMENDED ACTION 

NOISE -At the time of the site visit no 
noise was documented at this site. 
-No regulatory noise bylaw  

-No further action at this time 

AQ-2 ZONE BOUNDARIES - Unable to confirm if shellfish 
farm operations are outside of 
zone boundary from site visit 
alone. 

-Requires further 
investigation/research to 
determine non compliance 

- Staff is continuing to gather the 
data required to confirm the 
allegation or not.. 

MACHINERY AND 
STRUCTURES 

-Staff has confirmed the use of 
machinery for the sorting, grading 
and harvesting of shellfish. 

- Legal opinion has clarified that 
machinery for sorting, grading and 
harvesting is an allowable use.  

-Staff report to board 
recommending that no 
enforcement action be taken at 
this time. 

._. 

ISLAND SEA FARMS 
(FULTON SITE) 

INVESTIGATION RESULTS RECOMMENDED ACTION 

NOISE -At the time of the site visit no 
noise was documented at this site. 
-No regulatory noise bylaw 

-No further action at this time 

AQ-2 ZONE BOUNDARIES - Unable to confirm if shellfish 
farm operations are outside of 
zone boundary from site visit 
alone. 
-Requires further 
investigation/research to 
determine non comiliance 

- Staff is continuing to gather the 
data required to confirm the 
allegation or not. 

MACHINERY AND 
STRUCTURES 

-Staff has confirmed the use of 
machinery for the sorting, grading 
and harvesting of shellfish. 

- Legal opinion has clarified that 
machinery for sorting, grading 
and harvesting is an allowable 
use. 

Staff report to board 
recommending that no 
enforcement action be taken at 
this time. 
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MURDY & MCALLISTER 
BARRISTERS & SOLICITORS 

111h  Floor Two Rental' Centre 
Vancouver, B.C., Canada 

TELEPHONE (604) 689-5263 
FAX (604) 689-9029 

FAX TRANSMITTAL ADVICE 

TO:  Debra Oakman 	AT FAX NO.  1-250-334-4358 

TITLE: General Manager of Corporate Services 

FROM: Chris Murdy 

RE: Gorge Harbour, Cortes Island 
Your File No. 07-1-086 

OUR FILE NO:  4053 	 Date:  January 2412008 

NUMBER OF PAGES SENT, INCLUDING THIS ONE: 15 

" PLEASE NOTE 

This message is intended only for the use of the adaressee and may contain information that Is privileged and confidential, 
ti you are nol the intended recipient, you ate hereby notified trial any dissemination of this communication is strictly 
prohibited. If you have received this communication in error, please notify us immediately by telephone Thank you 
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MURDY & MCALLISTER 

BARRISTERS & SOLICITORS 

ITLIPRONE (600 ) 69 9-5263 
FMC (604) 686-9029 

TWO Stemma, cramt 
1185 - 55s HURRILIVD SMELT 

P,O, BOX 49059 
VANCOUVR11 CANADA In x 1C4 

January 24, 2008 

PRIVILEGED AND CONFIDENTIAL 

VIA FAX 

Debra Oakman 
General Manager of Corporate Services 
Comox Strathcona Regional District 
600 Comox Road 
Courtenay, B.C. 
V9N 3PG 

Dear Debra: 

Re: Gorge Harbour, Cortes Island 
Your File No. 07-I-086 
Our File No. 4053 

This letter acknowledges receipt of yours dated December 19, 2007 
and enclosures. 

With respect to this complex and controversial issue, you have raised a 
series of 10 questions which are set out further below, 

The general issues relate to the extent to which the Regional District's 
Zoning Bylaw regulates the aquaculture industry and in particular, aspects of same 
related to machinery and structures. 

Certainly a number of the complaints relate to noise, but you have 
indicated that there is no noise bylaw in force. It perhaps goes without saying but of 
course such a bylaw could be adopted as a regulatory tool if, from a policy 
perspective, that were thought advisable. There is no lawful non-conforming use 
protection with respect to a noise bylaw, provided that in the broadest sense, such a 
bylaw can not prevent the lawful use in its entirety. 

it is our understanding that the relevant lands are zoned AQ-2, 
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I. 	 Summary of Zoning Provisions 

The applicable zoning bylaw, Electoral Area "I" (Cortes Island) Zoning 
Bylaw, 2002 No. 2455 establishes a fairly comprehensive approach towards land use 
of the aquaculture industry. 

Four separate zones are created (AQ-1, AQ-2, AQ-2A and AQ-3) with 
these zones having progressively more intensive uses allowed and, correspondingly, 
greater conditions of use. 

There are also a series of relevant definitions in section 200 which 
appear intended to assist in specifying this continuum of more intensive uses. 

"Aquaculture, passive" is defined as the: "controlled rearing, cultivation 
and harvesting of mollusks, crustaceans or marine plants in a specific location on the 
Sea or foreshore where there is no administration of feed or chemical products". 

"Aquaculture, active", on the other hand, refers to an aquaculture 
activity which may include: 

	

1, 	active feeding including the introduction of natural or man made 
feeds: 

	

2. 	the administration and introduction of toxicants, hormones, 
antibiotics, or pigments; 

3, the use of generators; 
4, the use of pens, net cages, or floats for net cages. 

"Aquaculture, deep water shellfish" refers to "growing and harvesting of 
shellfish or marine plants in the water attached to artificial supports or on the bottom 
of the sea...", 

There are also uses defined of "seafood processing" which appears 
intended to mark the distinction where the seafood is altered for packaging and, in 
addition "shellfish and marine plant handling" which is defined to include "sorting, 
grading... and temporary storage but specifically excluding seafood processing". 

The AQ-1 zone is limited to passive aquaculture and precludes 
structures. 

AQ-2, which as we understand it, is the relevant zone allows passive 
aquaculture and a permitted accessory use of "sorting, grading, and storage facilities 
for passive aquaculture but no processing is permitted". The word "processing" is 
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not, on its own defined. This however may be intended to exclude the defined use of 
"seafood processing" which appears only to be allowed in the RC-1 zone (indirectly, 
as included within resource processing). 

in the case of Aouarious Sea Farms v. Sunshine Coast Regional 
District in which we acted as counsel for the Sunshine Coast Regional District, the 
term "processing" was analyzed in the aquaculture context as follows: 

"Secondly, I suggest the petitioner would also be entitled to 
proceed under the second permitted use, under s, 3.6.3 2.(j) 
of the bylaw. One would be hard pressed to include what 
the petitioner intends to do - clean and freeze fish - within 
the word "processing" in that section. The word 'processing" 
is found with the group of words "incinerating, rendering or 
canning fish". It seems to me that a common denominator is 
involved here in that all these operations call for the 
application of heat, This common factor is, in my opinion, 
not present in what the petitioner proposes to do, 
accordingly, I suggest his proposal does not fall within the 
exclusions of that section. The word "processing" in the 
context of the grouping of words in which tt is used; 
"incinerating, rendering or canning fish", does not include 
cleaning and packaging for shipment." 

This analysis is consistent with the definition of "seafood processing" 
and the changes to seafood made post harvesting to commence the transformation 
necessary to bring the product to market, 

Also in the AQ-2 zone there is an Important restriction or condition of 
use that provides that: "no structures excluding wharves shall extend more than 1.0 
meters in height above the tide mark at any point in time except that one floating 
enclosed structure not exceeding 12 square meters in floor area and not exceeding 
3.5 meters in height is permitted as a structure for storage, sorting, or grading'', 

When one contrasts this with the other, more intensive zones, it is 
noted for example, in the AQ-2A zone that the permitted accessory uses include 
"shellfish and marine plant handling", and a "raft, float, dock, wharf or ramp" and a 
permitted use is aquaculture deepwater shellfish. 

The conditions of use as well allows structures slightly higher. 

Finally, in the AQ-3 zone. "active aquaculture" is permitted which 
includes "sorting, grading and storage facilities' and the conditions of use do not 
appear quite so limited in terms of the size and height of structures. 
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It would appear therefore that the intent in the AQ-2 zone is to allow an 
extent of aquaculture including permitted accessory use of sorting, grading and 
storage facilities provided that there is a strict limit on height of structures and area. 

It is interesting to note that in the AQ-2A zone only there is there a 
restriction on "power source, machinery or power equipment" . 

This is somewhat troubling In that the specific exclusion in the A0-2A 
zone could arguably mean that this is permitted in the other aquaculture zones, since 
it is not stipulated as a condition of use. 

However, on balance, it appears that that is simply related to the fact 
that in the AQ-2A zone the shellfish and marine plant handling is permitted, which 
may contain the rationale for excluding the power source. 

It should be noted that as we indicated in the outset of this letter, a 
particular concern appears to be aspects related to machinery and structures. 

The question of whether something is a structure may be difficult to 
resolve without more specific facts. 

This term is defined in the zoning bylaw to mean: "any combination of 
materials that are constructed and / or erected, fixed to, supported by or sunk in to 
land or water and includes camping spaces, mobile home spaces, but specifically 
excludes retaining walls, fences, shoreline protection devices, landscaping, paving 
improvements and signs unless otherwise noted in this bylaw". 

That is a somewhat unusual definition of structure and is difficult to 
interpret because both the inclusions and exclusions refer to things that in the 
ordinary sense would not be a structure. Part of the initial definition is much like the 
definition of a legal fixture which would also consider intention and degree of 
affixation. 

However, when one looks at things like for example camping spaces, It 
is clear that they would not in the ordinary sense be a structure, such they would 
require a building permit or be governed by the building code and yet this bylaw 
defines them as a structure. 

In the broadest sense, (to be expanded upon later) we would suggest 
that in considering your questions, things such as machinery (depending on size, 
ability to move easily and other characteristics) and equipment would be unlikely to 
be considered a structure but, on the other hand, some of the things such as tables 
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and benches may be structures, within the meaning of the bylaw (again depending 
on size, degree of affixation and other characteristics). 

IL 	Extent of Authority 

Pursuant to section 903 of the Local Government Act, the authority to 
regulate land uses includes the surface of water of areas within the Regional 
District's jurisdiction, 

Accordingly, as we assume that these lands are within the Regional 
District, there is authority for regulation under the zoning bylaw. 

Pursuant to section 14 (2) of the Interpretation Act this zoning bylaw is 
not applicable to or binding on the Crown Provincial or its agents. 

That said, that exclusion or statutory exception does not operate as a 
defense to those who operate under or pursuant to a crown license or a lease. Such 
users do not take the advantage of the section 14 exception and so are governed by 
the Regional District's zoning bylaw. 

Ill, 	Your Specific Questions 

1. Our AQ-2 zoning does not specifically state that machinery is allowed for 
sorting, grading and handling but does specify that sorting, grading and 
storage facilities are allowed. Would machinery being used to sort and  
grade then be allowed?  

Yes. 

The permitted use here is the permitted accessory use of sorting, 
grading and storage facilities. Having machinery on the land is not a use per se  
and does not appear to be in any way precluded or restricted by the regulatory 
scheme, so long as the machinery is not being used for processing, 

It would be inconsistent with the overall intent of the bylaw to aliow 
sorting, grading and handling, but not allow machinery used for that purpose. 

2. Would machinery used for sorting, grading_ or the rearing and cultivatin 
have to be confined to the shed allowed in A0-2 zoning?  
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No. 

In our view the machinery would not constitute a structure, as in 
most cases machinery would be considered to be a moveable object that would 
not be affixed to or supported by the land, That said, the conditions of use which 
refer to the one structure which may exceed 1.0 meters in height specifically 
provides that it is permitted: "as a structure for storage, or radii-1g". 

It might be argued that intent was that the storage, sorting or 
grading ought to take place exclusively within that structure. 

Having said that, on balance, we have concluded that in unlikely to 
be the Interpretation accepted by a Court, as there is no specific regulation 
precluding outdoor sorting, grading and storage facilities and in the absence of 
that, given the nature of the use, a more expansive reading would likely be the 
accepted. 

3. Would eouipment/machinery located within the tenures (AQ-2) be 
considered a structure and have to be within the maximum of 1 meter in 
height?  

No.  

In our view, unless the equipment/machinery was so extensive that 
it would be in effect immovable, it would not be considered a structure and to be 
limited by the one meter height requirement, 

The machinery Is not regulated per se as noted above, but rather 
the question is simply whether the use falls within passive aquaculture or the 
permitted accessory use of "sorting, grading and storage facilities" and the real 
Issue with respect to the machinery and equipment is the extent to which it 
makes the use expand beyond that which is permitted, 

4. Some tenures use a "tumbler" as a mechanism to sort, and grade oysters, 
as well as to harden off the shell of oysters several times during the rearing 
stages, prior to harvest, The tumblers are greater than one meter in height, 
and not contained within a shed. Within the context of the zonino bylaw, 
would tumbling oysters be considered "processing"7•Would a tumbler be 
considered a structure?  
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Probably not .  

We are not entirely familiar with the "tumbler" that you have referred 
to.  

The real question would be, as you noted, whether it would be or 
constitute processing of the oysters. 

Sorting and grating is likely not processing, but the hardening off of 
the shell several times prior to harvest may well come close to that definition. 

As we noted earlier however, processing includes: "the 
mechanical,.. transformation of any aquatic organism after it is harvested". 

It appears that this use you have described occurs during the 
rearing stages, prior to harvest. 

As such, it would not appear to fall within the definition of seafood 
processing. 

Without knowing more about the "tumbler" it is hard to say whether 
it would fall under the definition of "structure". 

S. 	Several tenures have tables/work benches used for sorting and grading 
(by hand). Would these be considered a structure?  

Unless the tables/work benches are extensive and/or in some way 
affixed to the land we suspect it is unlikely they would be considered a structure. 

6. 	Many tenure holders keep vessels on their tenures. The vessels are used 
as a base for various lifters and/or cranes, as well as electrical generators 
that are utilized on the tenure as part of the operating equipment. Are 
these vessels exempt from the zoning bylaw? Would the cranes/lifters 
located on the vessels be considered structures within the context of the 
bylaw? Would the generators located on the vessels be an allowable use 
within the AD-2 zone?  
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The issue of vessels is somewhat complex of Course from a 
jurisdictional perspective. 

On balance the vessels and equipment placed thereon such as the 
cranes/lifters are unlikely to be considered structures within the meaning of the 
bylaw. 

The vessels would not however be exempt from the zoning bylaw in 
and of themselves to the extent that they would create any exception from use 
restrictions which would apply on the surface of water. 

Accordingly, it would not be permitted in our view, to have a vessel 
within the AQ-2 zone and use same, for example for seafood processing and 
attempt to avoid the application of the bylaw by saying that it was taking place 
on a vessel. 

Similarly, based on your previous opinion that a generator is not an 
allowable use within the AQ-2 zone, it would not seem to create an exception to 
that to simply place the generator on a vessel. 

7 	When Integrated Lands Management Bureau issues a lease for the purpose 
of a deep-water shellfish tenure, a referral process is in place to ensure 
each agency affected has a chance to submit any concerns, 
recommendations, requirements or support. Several of the deep-water 
leases located within the Gorge Harbour have been greatly increased in 
size, now exceeding the applicable zoning. When these referrals were 
received, planning staff specifically advised that before the size of the 
lease was increased the applicant would need to go through a re-zoning 
process to legalize the size increase. The Province granted these 
applications for lease size increase without re-zoning first being obtained 
by the leaseholder. There is currently three (3) deepwater tenures in the 
Gorge Harbour operating with expansion approval from the Province within 
areas that do not have appropriate zoning, thus operating contrary to the 
applicable zone. Does the Regional District have any authority over the 
leaseholder in this case as the tenure holders are operatina in accordance 
with Provincial authorities but are Qperatinq contrary to Comox Strathcona  
Regional District amino requirements/restrictions?  

As we noted earlier in this letter, although the Province is exempt 
from local government land use bylaws, tenure holders (apart from agents of the 
Province) do not have the same statutory immunity. 
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Accordingly, although the Province may grant applications for lease 
size increases, that does not, in our view, operate as a defence or exclusion from 
the ordinary application of the Regional District's Zoning Bylaw 
requirements/restrictions, 

8. 	Through previous legal opinions we have been able to deter-mine that the 
use of generators is not pen-nitted in connection with aquaculture use in an 
AQ-2 Zone, Would the use of power supplied from the shore to the tenure 
be allowed in an AQ-2 Zone?  

The legal opinions the Regional District has previously sought and 
obtained (which we were not provided with) likely focused on the application of 
power as constituting some form of seafood processing, so as to render the use 
unlawful. 

In other words, it is not having a generator that is specifically 
precluded in the bylaw, but rather the generator which supplies power to process 
the seafood that constitutes the violation, 

On that basis, it would not seem, in our view, to be relevant if the 
power was supplied from the shore rather than a tenure, if the nature of the use 
exceeded that which was permitted in the AQ-2 zone. 

9, 	During the application for shellfish tenures, applicants are to provide the 
Province (MAFF) with descriptions of any sheds, storage, washroom 
facilities, and source of power through a management plan. Once the  
Province approves these applications and plans, would the Comox 
Strathcona Regional District have an, authority over the Provincially 
approved management plan. which may permit uses contrary to zone, 

As we indicated earlier, it is our view that the mere fact that 
leaseholders have approval from the Province does not preclude the 
requirement to comply with the Regional District zoning bylaw. 

Having said that, the Regional District would not have any authority 
over the provincially approved management plan in the sense of attempting to 
restrict uses to what is set out in that plan or require conditions set out in the 
plan. 
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The jurisdictions are, in that sense separate and the provincially 
approved management plan does not operate as an exception or exclusion from 
the Regional District's Bylaw but as well, does not form a regulation that the 
Regional District could then enforce. 

10. Does the "Farm Practices Protection Act" amply to the land use regulations 
within the Comox Strathcona Regional District, specifically the Cortes Island  
Zoning Bylaw and aquaculture?  

Yes it likely applies, but not to over ride the zoning bylaw. This 
analysis is fairly complicated due to the legislative wording and cross referencing 
in the Local Government Act, 

The Farm Practices Protection Act does on its face apply to 
aquaculture based on a licensed operation under the Fisheries Act in the 
following terms: 

""farm operation" means any of the following activities 

involved in carrying on a farm business: 

and includes 

(h) aquaculture as defined In the Fisheries Act if carried on 

by a person licensed, under Part 3 of that Act, to carry on the 

business of aquaculture". 

We are uncertain whether the operations at issue in this proceeding 
would fall within that definition. 

If they do, then the Farm Practices (Right to Farp.ii  Act would 
provide protection in the terms set out In Section 2, in part, as follows: 

"Normal farm practices protected 

2 (1) If each of the requirements of subsection (2) is fulfilled 
In relation to a farm operation conducted as part of a farm 
business, 
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(a) the farmer is not liable in nuisance to any person for any 
odour, noise, dust or other disturbance resulting from the 
farm operation, and 

(b) the farmer must not be prevented by injunction or other 
order of a court from conducting that farm operation. 

(2) The requirements referred to in subsection (y) are that 
the farm operation must  

(a) be conducted in accordance with normal farm practices,  

(b) be conducted on, in or over land 

(i) that is in an agricultural land reserve, 

(ii) on which. under the Local Government Act, farm use is 
allowed,  

(iii) as permitted by a valid and subsisting licence 
that person under the Fisheries Act, for aquaculture, or 

(iv) that is Crown land designated as a farming area under 
subsection (2.1), and 

(c) not be conducted in contravention of the Health Act, 
Integrated Pest Management Act, Environmental 
Management Act, the regulations under those Acts or any 
land use regulation. 

(3) The following apply if each of the requirements of 
subsection (2), except subsection (2) (b) 	is fulfilled in 
relation to a farm operation conducted as part of a farm 
business: 

(a) despite section 260 (3) [bylaw contraventions] of the 
Community Charter, a farmer does not contravene a bylaw 
made under the following provisions of the Community 
Charter only by conducting that farm operation: 

section 8 (3) (h) [nuisances, disturbances and other 
situations]; 

(b) despite section 267 of the Local Government Act, a 
farmer does not contravene a bylaw made under the 
following provisions of the Local Government Act only by 
conducting that farm operation: 

section 724 [noise control); 

section 725 [nuisances and disturbances]; 

, issued to 
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(c) despite section 274 [actions by municipality) of the 
Community Charter and section 281 [enforcement by 
regional district] of the Local Government Act, the farmer 
must not be prevented by injunction or other order of a court 
from conducting that farm operation." 

Based on the foregoing, it would appear that nuisance and related 
aspects of local government bylaws {such as a noise bylaw) would not apply to 
normal farm practices but from a land use perspective, the protection would only 
apply to the extent that the applicable use is allowed. 

Accordingly, to the extent that aquaculture is restricted or limited by 
the Zoning Bylaw, then it would appear that the legislation does not override that 
Section. 

This must also be considered in the context of the general land use 
authority set out in the Local Government Act, 

In Section 987(2), a "farming area" is defined to include land: 

"in relation to which a person holds a valid and subsisting 
licence under the Fisheries Act to carry on the business of 
aquaculture". 

Section 903 then stipulates as follows: 

"(5) Despite subsections (1) to (4) but subject to subsection 
(6), a local government must not exercise the powers under 
this section to prohibit or restrict the use of land for a farm 
business in a farming area unless the local government 
receives the approval of the minister responsible for the 
administration of the Farm Practices Protection (Right to 
Farm) Act. 

(6) The minister responsible for the Farm Practices 
Protection (Right to Farm) Act may make regulations 

(a) defining areas for which and describing circumstances in 
which approval under subsection (5) is not required, and 

(b) providing that an exception under paragraph (a) is 
subject to the terms and conditions specified by that 
minister, 
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(7) Regulations under subsection (6) may be different for 
different regional districts, different municipalities, different 
areas and different circumstances." 

The concern is that to the extent the businesses at issue here fall within 
the definition of a farming operation (license under the Federal Fisheries Act ) the 
Regional District could be precluded from prohibiting "or restricting the use" without 
approval of the Minister. 

Then however, reference must be made to Section 918 of the Local 
Government Act which provides as follows: 

"Application 

918 (1) Sections 903 (5) and 917 do not apply unless a 

regulation under this section declares that they apply. 

(2) The Lieutenant Governor in Council may declare by 

regulation that, generally or for some or all of the geographic 

area specified in the regulation, on and after the date 

specified in the regulation, section 903 (5) or 917 applies to 

(a) the board of a regional district specified in the regulation, 

(b) the council of a municipality specified in the regulation, or 

(c) the local trust committee under the Islands Trust Act of a 

local trust area specified in the regulation." 

There is a right to farm regulation (BC Reg. 261/97) which designates 
some municipalities for the purposes of this legislation but the Regional District is not 
so designated. 

Accordingly, section 903(5) is not applicable here and the zoning 
provisions do apply to the aquaculture use. 

This issue was considered in the case of Sunshine Coast Reoional 
District v. Matkin in which our firm acted as counsel to the Regional District. 
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The Court in that case concluded as follows: 

"Certain submissions were made concerning the applicability 
of the Farm Practices Protection (Right to Farm) Act, 
R.S.B.C. 1996, c. 131 (the "Farm Practices Act). The Farm 
Practices Act protects certain farm practices from being 
prevented by court order, The Farm Practices Act does not 
protect farm operations conducted in contravention of a land 
use regulation. The Bylaw Is such a regulation and takes 
precedence over the provisions of the Farm Practices Act," 

Accordingly, based on the Sunshine Coast Reaional District case, the 
Farm Practices Protection (Richt to Farm) Act, w. • therefore not operate as a 
defense to enforcement of the Regional Distri ': oning 

CSM/lb 

c. Bob Long, Chief Administrative Officer 
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April 18, 2008 

   

George Paul 
Interim Chief Administrative Officer 
600 Comox Road 
Courtenay, B.C. 
V9N 3P6 

Dear George: 

Re: 	Gorge Harbour, Cortes Island, and Aquaculture 
Our File No. 4091 

Thank you for your letter of April 8, 2008. 

As you noted, we provided the Comox Strathcona Regional District with 
a detailed legal opinion on this matter dated January 24, 2008. 

With respect to ongoing complaints by upland owners it appears that an 
issue has been raised for consideration of potential bylaw enforcement action. 

In connection with that, you requested our advice if the Board chooses 
to commence litigation regarding the use of generators on aquaculture leases located 
in the Gorge Harbour, as to: 

1. What is the probability of success of such litigation; and 
2. What is the estimated legal cost of such litigation? 

We will not of course repeat any of the analysis from our earlier legal 
opinion that was provided to the Comox Strathcona Regional District which you 
referenced. 

We would however re-emphasize that this is a complex area with four 
different aquaculture zones, the use of some terms that are defined and some that 
are not and complicated interrelated provisions which have inclusions and 
exclusions, respectively in various bylaw provisions. 
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The Regional District's current focus appears to be use of machinery 
driven by generator power to be used for the sorting and grading of aquaculture 
products, as well as the mechanical lifting of product as part of harvesting, 

We are not familiar with all of those concepts (such as "mechanical 
lifting"). 

We do note however that if these lands are zoned AQ-2, a permitted 
use is passive aquaculture which includes cultivation and harvesting and a permitted 
accessory use of "sorting, grading and storage facilities" (but no processing is 
permitted). 

Clearly since sorting and grading is permitted, the question arises as to 
whether using power by generator for that purpose takes this outside a permitted 
use. 

You have advised that the Regional District received previous legal 
opinions that determined that the use of generators is not permitted in connection 
with aquaculture use in the AQ-2 Zone, although we have not been provided with 
copies of any of those opinions. 

Assuming facts could be established by Bylaw Enforcement staff to 
support that opinion, there is a reasonable prospect that an application for an 
injunction would succeed at least to a certain extent, in limiting or restricting the 
scope of the use. 

We should emphasize however that the use is generally permitted and 
the objective of any enforcement proceeding would be simply to attempt to place 
some limits on it, which may have the desired effect of addressing concerns of the 
upland owners, 

Unfortunately, it is almost impossible to estimate the legal costs of 
litigation at this stage with so many unknowns, 

Assuming that the Regional District staff could provide sufficient facts to 
allow us to conclude that there was a reasonable proof of breach without the need for 
examinations for discovery or disclosure of documents, an action could be 
commenced by way of petition, supported by affidavit evidence seeking an injunction. 
In that case, in the absence of any significant unforeseen developments or pre-
hearing procedures, a case could likely be completed in the range of a cost of 
between eight to ten thousand dollars. 

If however facts can not be clearly established and the action had to be 
commenced by writ of summons and statement of claim, which would then involve 
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disclosure of documents arid examinations for discovery, the costs would significantly 
escalate. 

In that case, costs could be 	he ranee of twenty to twenty-five 
thousand dollars, but again estimating cost• s very diffi)zult in a circumstance such as 
this, with so many unpredictables arid u nowns. 

RD* & MoALL 

her S. M r 

CSM/lb 
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DATE: 	November 3, 2010 
FILE 0360-20 COW — ISLAND SEA FARMS 

TO: 	Chair and Directors 
Committee of the Whole 

FROM: 	Brian Reardon 
Chief Administrative Officer 

RE: 	 AQUACULTURE MEDIATION PROCESS (ISLAND SEA FARMS LTD. & SRD)  

PURPOSE 
The purpose of this report is to inform the Committee of the Whole of the status of the Island 
Sea Farms mediation process. 

EXECUTIVE SUMMARY 

At the In-Camera meeting of the Strathcona Regional District Board held on January 28, 2010, a 
resolution was passed authorizing a mediation process be undertaken with a four month 
limitation with Island Sea Farms Ltd. In addition, direction was given for staff to provide a report 
on the matter of a noise control bylaw for the Gorge Area of Cortes Island. 

The mediation process commenced August 19, 2010 and is scheduled to end December 19, 
2010. Although two productive on-site meetings have been held with Island Sea Farm Ltd. 
representatives, formal negotiations of an eventual solution have yet to take place. Staff have 
completed significant research as to possible tools, or mechanisms, that may be considered as 
part of the mediation process, however further research is required to more fully assess the 
feasibility of these options. 

Most recently representatives of Island Sea Farms Ltd. have identified a desire to wait until mid-
December prior to entering into formal negotiations in order to allow an opportunity for both 
parties to see what new parameters, if any, come into play with the shift in the aquaculture 
management regime from the provincial to federal level. Staff agrees that waiting this short 
period will be of benefit to both parties, not only in terms of providing clarity as to the new 
regulatory context, but also in allowing staff additional time to conduct further research. The 
scheduling of professionally mediated discussions could then follow, with the expectation that 
within a reasonable timeframe progress would be made towards a mediated settlement or 
alternatively an understanding reached by both parties that a settlement may not be 
forthcoming. 

Recommendation from the Chief Administrative Officer to the Committee of the Whole: 

THAT the Committee recommend the Board extend the Island Sea Farms mediation process 
approximately two months, to the end February. 2011.  
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BACKGROUND 
At the In-Camera meeting of the Strathcona Regional District Board held on January 28, 2010, a 
resolution was passed authorizing a mediation process be undertaken with a four month 
limitation with Island Sea Farms Ltd. In addition, direction was given for staff to provide a report 
on the matter of a noise control bylaw for the Gorge Area of Cortes Island. 

Subsequent to the Board's decision, staff met with company representatives on two occasions 
to view the farm operation and to discuss the company's aquaculture operations in relation to 
community concerns, regional district zoning and enforcement actions and current legal 
proceedings (see attached minutes dated August 19 & October 12, 2010). The current four 
month mediation process is scheduled to end on December 19, 2010. 

DISCUSSION 
Further to these initial on-site meetings with Island Sea Farms representatives, staff completed 
a number of hours of research to ascertain what, if any, mechanisms (both regulatory and non-
regulatory) may serve to assist the Strathcona Regional District and Island Sea Farms Ltd. in 
reaching agreements on litigation matters, and where possible offer resolution, in part, or whole, 
to broader community concerns related to aquaculture operations in the Gorge. 

Research findings to date are outlined in Table 1 below. When viewing the various 
mechanisms, it becomes apparent that there is no single item that will fully resolve all issues. It 
does however appear that there may be an opportunity to consider a number of select tools, 
when once implemented, offer potential for successful resolution. 

Table 1: Summary of Potential Tools/Mechanisms 

Potential 
Tool/Mechanism 

Jurisdiction Purpose Feasibility 

The 	Cortes 	Official 	Community 	Plan 
review 	process 	is 	in 	progress. 	This 
process may offer new policy direction in 
relation 	to 	aquaculture. 	The 	current 
aquaculture zones need to be updated. 

OCP & Zoning 
Bylaws 

Strathcona 
Regional 
District 

The official community plan and 
zoning bylaws provide a policy and 
regulatory framework with respect 
to aquaculture uses. 

Noise Bylaw Strathcona 
Regional 
District 

To 	regulate 	and 	enforce 	noise 
violations. 

Research conducted to date shows that 
current aquaculture operations are not 
generating enforceable noise levels (refer 
to Appendix 1 for a summation of noise 
level recordings and bylaw research). 

BC Shellfish 
Farming Industry 
- "Environmental 

Management 
System Code of 

Practice" 

BC Shellfish 
Growers 

Association 

To 	provide 	standards 	for 
responsible aquaculture production. 
The Code includes guidelines for 
farm 	practices 	to 	mitigate 	noise, 
light, and other nuisances. 

To date, the Code of Practice remains as 
a 	guideline 	to 	the 	shellfish 	farming 
industry. 	It 	is 	not 	yet 	enforceable; 
however the potential remains to request 
inclusion of key aspects of the Code 
within the 	licensing framework 	at the 
rovinclal and federal levels. 

Letter of 
Agreement 

or 
Operating 
Protocol 

SRD & 
Island Sea 
Farms Ltd. 

To 	request 	the 	Company's 
agreement 	and 	commitment 	to 
comply with the current code of 
practice, 	and 	seek 	possible 
limitations on hours of operation 
and 	harvesting, 	use 	of 	specific 
equipment, etc. 

Although 	briefly 	mentioned 	during 
discussions 	with 	Island 	Sea 	Farms, 
company representatives advised of their 
desire to await the implementation of the 
federal aquaculture regime to gamer a 
better understanding of the scope / realm 
of the federal government's management 
of a4uacultuie operations. 



Tortes Island 
Coastal Plan For 

Shellfish 
Aquaculture • 

Provincial This document offers policy 
guidelines with respect to shellfish 
aquaculture on Cortes Island, 
including specific direction related 
to license expansions and 
community review. 

Boating 
Restrictions 

(Speed and/or 
horse power) 

Crown Land 
Tenure 

Transport 
Canada 

Provincial 
(ILMB) 

To regulate boating speed and/or 
horse power with the intent to 
reduce noise levels associated with 
boating activity in the Gorge. 

Licensing document that provides 
authority to use Crown Land. 
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There is uncertainty as to how the 
policies of this plan will serve to 
guide/inform aquaculture operations at 
the Federal level: i.e. approval of future 
aquaculture expansions in the Gorge. 

Would require the local government to 
submit speed/hp restriction request for 
consideration — requires community 
consultation and input. 

There is a potential to request the 
Province 	to 	expand 	the 
provisos/limitations within the tenure 
document 	to 	include 	specific 
requirements over and above the 
standardized "boiler template" conditions. 
In this case to include terms and 
conditions related to nuisances / 
standards of practice. 

Aquaculture 
License 

Provincial 
(shifting to 
Federal on 
December 
19, 2010) 

Licensing document that provides 
authority to carry out a specific 
aquaculture operation, 

There is the potential to request that DFO 
expand the licence conditions to include 
specific requirements related to 
standards of practices. 

Map Reserve 
Designation 

Provincial 	Pursuant to the Section 15 of the 
Land Act the Lieutenant Governor 
in Council may, by order, reserve 
Crown land from disposition for any 
purpose that the Lieutenant 
Governor in Council considers 
advisable in the public interest, 
including for the use of a 
government body. 

Purpose — to investigate whether 
there is an opportunity to request a 
specific map reserve designation 
for Gorge Harbour. The reserve 
status withdraws Crown Land from 
disposition by tenure and offers 
opportunity to undertake planning, 
to provide temporary protection or 
to maintain options for future use. 

Feasibility of this option is uncertain at 
this time, 

The reserve status and any associated 
planning process could ultimately identify 
to all stakeholders the need for the Crown 
Land surface within Gorge Harbour to be 
recognized for its importance in 
supporting a diversity of marine based 
land uses. 

The desired outcome would be a long-
term reserve status, or multi-stakeholder, 
endorsed plan, that ensures for a 
sustainable level of Crown Land use 
within the Gorge to meet all needs (i.e. 
forestry aquaculture and other fisheries, 
residential, recreational, etc.). 

Staff notes that the mediation process, although informative to both parties, has largely 
consisted of on-site investigations and discussion related to current aquaculture operations. 
Although mention has been made of potential tools, or mechanisms, to consider as part of 
reaching a mediated settlement, formal discussions have not yet taken place. 

Most recently representatives of Island Sea Farms Ltd. identified a desire to wait until mid-
December prior to entering into formal mediation discussions to allow an opportunity for both 
parties to see what new parameters, if any, come into play with the shift in the aquaculture 
management regime from the provincial to federal level. Staff agrees that waiting this short 
period will be of benefit to both parties, not only in terms of providing clarity as to the flew 
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regulatory context, but also in allowing staff additional time to further research options outlined 
in Table 1. The scheduling of professionally mediated discussions could then follow. 

ALTERNATIVES 
1. To support an extension to the mediation process for a two month term (or alternative 

timeframe) to allow for completion of additional research and the implementation of the 
federal aquaculture management regime, both of which will serve to further inform the 
mediation process. 

2. To not support an extension to the mediation process and to await the outcomes of the 
federal aquaculture management regime, which may, or may not, impact on the Regional 
District's current legal position with respect to litigation. 

3. To not support an extension to the mediation process and have the case revert directly to the 
courts. 

FINANCIAL IMPLICATIONS 
Should the Board support proceeding with the mediation process, it is anticipated that there will 
be costs incurred for formal mediation services, as well as possible legal advice sought to 
review and comment on mediated discussions, or outcomes. 

Should the Board proceed with litigation, there will be financial costs associated with court 
proceedings. 

LEGAL IMPLICATIONS 
The Regional District's solicitors have advised that a court ruling has certainty, whereas a 
mediation settlement does not. 

INTERGOVERNMENTAL/REGIONAL IMPLICATIONS 
Should the Board provide support for extending the mediation process regional district staff will 
need to dialogue directly with provincial and federal level government agencies to further 
determine the feasibility of certain options outlined in Table 1. 

CITIZEN/PUBLIC RELATIONS IMPLICATIONS 
As part of the research conducted to date, staff strived to seek out a range of options (potential 
solutions) that would best serve the interests of Island Sea Farms Ltd. and the Regional District 
alike. In order to ensure impartiality as part of any future mediation sessions, it is recommended 
that the services of a professional mediator be sought. 

INTERDEPARTMENTAL INVOLVEMENT/IMPLICATIONS 
There are no implications at this time. 

Submitted by: 

Russ Hotsenpiller 
Community Services Manager 

Prepared by: B. Rees, Parks & Planning Manager 
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APPENDIX 1: NOISE MEASUREMENTS & SUMMATION OF RESEARCH 

Recorded Noise Levels: 

Noise levels were recorded for the aquaculture harvesting activity at Island 
October 12, 2010 as follows: 

ACTIVITY 
Aluminum crew boat with 25 hp Yamaha - running speed 
Aluminum crew boat with 25 hp Yamaha - idling 
Hydraulic motor on harvesting raft (no other activity) 
Active harvesting - conveyor belt 
Active harvesting - measurement taken beside drum 
Noise level of harvesting as taken from shoreline (point of reception) 
Noise level of generator as taken from shoreline (point of reception) 

Sea Farms on 

NOISE LEVEL 
± 85 db 
± 58 db 
± 58 db 
± 84 db 
± 86 to 90 db 
± 35 to 45 db 
± 50 to 55 db 

Research Findings: 

City of Victoria Noise Bylaw: Permitted noise levels at points of reception during daytime 
hours are as follows: 

Quiet District to Quiet District 	 55 dBA 
(source of noise generation to receptor area) 
Intermediate District to Quiet District 	 60 dBA 
Activity District to Quiet District 	 60 dBA 
Activity District to Activity District 	 70 dBA 

Additionally specific sections of the bylaw allow for the operation of power equipment (75 
dBA), leaf blowers (65 dBA), chainsaw (85 dBA) and construction activity (85 dBA). 

"daytime" 	means from 7:00 am to 10:00 pm on a week day or Saturday 
means from 10:00 am to 10:00 pm on a Sunday or holiday. 

Regional District of Central Kootenay Noise Bylaw: The permitted noise level during the 
daytime for residential areas is 60 dBA, for commercial areas it is 65 dBA and for industrial 
areas, the level is 70 dBA 

Comox Valley Regional District Noise Bylaw: exemptions provided for agricultural uses. 

BC Shellfish Farming Industry Environmental Code of Practice: identifies compliance with 
existing legislation to moderate noise levels on site to less than 85 dBa as well as compliance 
with local noise bylaws. 

WorkSafe BC: The Noise Regulations identify 85 dBA as being the exposure limit. 
Decibel Levels of Common Sounds: (From Noise Control on Farms Fact Sheet - Ministry of 
Agriculture Food & Rural Affairs - Ontario. 

• 30 dB = Leaves rustling 
• 40 dB = Rural ambient background 
• 65 dB = Normal conversation 
• 69 dB = In bin grain dryers and aeration fans 
• 80 dB = Heavy traffic 
• 90 dB = Grain dryers 
• 100 dB = Tractor under load 
• 110 dR = Chain saws 
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ISLAND SEA FARMS INC. & STRATHCONA REGIONAL DISTRICT 
MEETING HELD THURSDAY, AUGUST 19, 2010 

GORGE HARBOUR, CORTES ISLAND 

• Meeting held on site at the public dock in the Gorge and at Island Sea Farms' (ISF) 
tenure located on the north side of the Gorge across from Tan Island. 

• Attendees. 
Representing ISF: Paul Simpson, Wendy Brown, Ron Francis 
Representing SRD: Noba Anderson, Brian Reardon, Beth Rees 

KEY POINTS 

Previous History: 

• question raised around "what is the complaint", extent of, need to define/understand 
the issues. Is it only a noise issue, or broader than that? 

• there is a need to differentiate between the growers and the various concerns. 
• past history with regional district regarding the complaint, and the need to have 

accurate information to move forward with. 

Mussel Farming / Culture & Harvest Details: 

• mussel farming has incredible potential, successes to date, accolades to the industry 
both at the national and international level. 

• BC mussels currently the most expensive product on the market. 
• harvest in the Gorge occurs two times per week (on Sundays and Tuesdays) - each 

harvest taking approximately four to five hours (normally between 8 to 8:30 a.m. and 
2:00 p.m.). 

• the harvest of product is from five sites on a rotating basis as each site becomes 
ready for harvest, and is timed to coincide with shipping / market needs 

• harvested from Gorge and shipped live/fresh by truck to Quadra (Walcan) for 
processing, then transported by Aztec to Vancouver, where the product is cross-
docked to various markets. 

• on the basis of the transport, processing & market needs it does not work to shift the 
Sunday harvest day. 

• during harvest there is a four man crew, the water pump (generator) is used to fill 
totes, which takes approximately 15 to 20 minutes. 

• the lines are pulled in and conveyor belt is operated using a hydraulic pack with the 
entire harvesting taking place between 8 to 8. 30 until 2:00. 

• stock is sorted along conveyor belt and is bagged then brought to lease site (dry land 
industrial site near Manson's) 

• seeding of the grow lines are done at east end of the Gorge then pulled in place for 
grow-out 

• growing cycle is one year for some product, although generally a two year average. 
• mussels are hatchery raised - cross between Gallo's and edulas (Mytilis) 
• genetics - a huge part of the picture. 
• possibility of organic certification -- POSA (Pacific Organic Seafood Association) 
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AQUACULTURE MEDIATION PROCESS 

ISLAND SEA FARMS INC. & STRATHCONA REGIONAL DISTRICT 
MEETING HELD TUESDAY, OCTOBER 12, 2010 

GORGE HARBOUR, CORTES ISLAND 

• Meeting held at Island Sea Farms' (ISF) tenure located on the north side of the 
Gorge across from Tan Island. 

• Attendees. 
Representing !SF: Wendy Brown 
Representing SRD: Noba Anderson, Brian Reardon, Beth Rees 

KEY PURPOSE: 

• The key purpose of the meeting was to view the harvesting operation and to record 
noise levels associated with any equipment used. 

RECORDED NOISE LEVELS: 

• Noise levels were recorded with a Digital Sound Survey Meter (CEL-231 Cassella).  
Very little to no breeze evident when readings were taken. 

ACTIVITY 	 NOISE LEVEL 

Aluminum crew boat with 25 hp Yamaha - running speed 	± 85 db 

Aluminum crew boat with 25 hp Yamaha - idling 	 ± 58 db 

Hydraulic motor on harvesting raft (no other activity) 	 ± 58 db 

Active harvesting - conveyor belt 	 ± 84 db 

Active harvesting - measurement taken beside drum 	 ± 86 to 90 db 

Noise level of operation as taken from shoreline 	 ± 35 db 

Noise level as taken from shoreline (directly pointing at activity) 	± 45 db 

Noise level of generator as taken from shoreline 	 ± 50 to 55 db 

Timelines I Next Steps 

• It was discussed that the regional district would require some additional time to 
review the noise level readings in relation to other "harbour scenarios" as well as to 
compile a draft framework for a possible code of practice (operational standards). 
Mention was made of the non-industry sources of noise in the Gorge (residential, 
yachting, recreational, etc.). 

• It was agreed by both parties that the timelines for development, review, and 
discussion of any new materials would be relatively tight in light of the three month 
mediation timeline. 

• The codes of practice would have to be reasonable and acceptable to everyone. 
• Island Sea Farms' operations are likely most advanced of all in the Gorge - what is 

happening through this process (and agreements reached) may sat a precedent for 
others. 



• mussels metabolize cadmium, whereas oyster do not 
• quality of protein — Omega 3 (algae are producers). 

Nature & Scope of Complaint: 

• noted that the impact of harvesting noise on upland properties varies depending 
upon the daily conditions (on shore, off shore breeze, calm conditions, etc.). 

• mufflers — with refitting there has been cooling issues. 
• some further work being done — below hull installation — attempt to address issues. 
• discussion around use of other technology - hospital mufflers. It was noted that 

some options are not suitable for marine environment. 
• question of whether muffling of noise can be accomplished through water? 
• discussion around the level of noise generated and mention of 85 db level as noted 

on British Columbia Shellfish Growers Association draft standards, as well as in 
Work Safe BC Standards. 

• certain steps have been taken to address/adjust to concerns raised. 
• September 30Th  there is a planned clean-up in the Gorge. 
• charitable work being done — school lunch program. 
• discussion around a noise bylaw approach — is this something that is workable. 
• can the industry embrace a code of practice? 
• discussion around complaints raised and origin, nature of concerns, fear of going 

backwards to what was happening in the Gorge a few years ago. 
• discussion as to complaint encompassing "noise", "extent of activity", and 

"storage/aesthetics" of the sites. 
• "Keep it off and keep it low." 
• there are currently ±75 rafts on site — licensed up to 90. 
• in the summer take down operation as low as possible — this coincides with growing 

cycle (January — seed hatchery?) 
• relocation to Von Donop Inlet is not an option. 

Communication Needs: 

• how do we establish outreach / communication with upland owners and the 
community as a whole? 

• previous approach by regional district (enforcement) not positive. 
• previous studies completed on carrying capacity — more research needed? 
• concerns by certain growers as to possible decrease in productivity at particular 

site(s). 
• concerns held by certain residents as to what is coming, fear of the unknown, lack of 

security. 

Timelines / Next Steps 

• it is recognized that there is a limited three month timeline to work within. 
• can look at decibel readings from the active working boats/rafts, as well as from 

shore, etc. 
• can the industry embrace a code of practice, memorandum of understanding, 

bylaws, etc.? 
• need to continue to exchange/discuss ideas. 
• question of practicality and cost of noise bylaw, etc. Need for self-monitoring. 
• although aquaculture jurisdiction in flux (provincial to federal) — ability of local 

government to apply noise, nuisance bylaws, etc. 
• need to look to partnerships. 
• next meeting on site — to be scheduled mid-September. 
• ISF and SRD to look at noise/decibel readers. 
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DATE: 	March 14, 2011 
FILE: 0550-20 - ISLAND SEA FARMS 

TO: 	Chair and Directors 
Regional Board 

FROM: 	Brian Reardon 
Chief Administrative Officer 

RE; 	 AQUACULTURE MEDIATION PROCESS LI$LAND SEA FARMS LTD. & SRD) 

PURPOSE 
The purpose of this report is to inform the Board of the status of the Island Sea Farms mediation 
process. 

EXECUTIVE SUMMARY 
At the November 25th, 2010 In-Camera Board meeting the following resolution was passed: 

MacDonald/Moglove. SRD 711/10 

THAT the Island Sea Farms mediation process be extended to the 00',  of February 
2011 

CARRIED 

A copy of the CAO Report dated November 3, 2010 is attached to this report as Schedule "A". 

Since January of this year staff has been researching the implications of the new federal 
aquaculture license regime and how it weaves into and interplays with the Provincial tenure 
approval process and the Regional District authority to make land use decisions. While the full 
extent of the enforcement aspect of the new federal licensing regime is yet to be understood we 
have been advised that it will be business as usual. 

With that in mind staff has been discussing a proposal with Island Sea Farms that incorporate 
the principles outlined in the recommendation below.  

Recommendation: 

THAT the Board approve staff completing mediation negotiations that include the following:  

1. That Island Sea Farms meet or exceed recommended practices in the "Environmental 
Management Code of Practice" prepared by the BC Shellfish Growers Association; 

2 That noise caused by mechanization will not exceed 35 - 45 decibels: and 

3. That within six (6) months Island Sea Farms relocate all of their weekend harvesting 
activity to the Island Sea Farms' Bee Islets site (1401835) 

Resp- 	Ily: 

nan Reardon 
Chief Administrative Officer 



eardon 
Chief Administrative Officer 

Strathcona 	
•N 

REGIONAL DISTRICT 

IN-CAMERA STAFF REPORT 

DATE: 	November 3.2010 
FILE: 0360-20 CoW — ISLAND SEA FARMS 

TO: 	Chair and Directors 
Committee of the Whole 

FROM: 	Brian Reardon 
Chief Administrative Officer 

RE: 	AQUACULTURE MEDIATION PROCESS MOM SEA FARMS LTD. & 13RIX 

PURPOSE 
The purpose of this report is to inform the Committee of the Whole of the status of the Island 
Sea Farms mediation process. 

EXECUTIVE SUMMARY 

At the In-Camera meeting of the Strathcona Regional District Board held on January 28, 2010, a 
resolution was passed authorizing a mediation process be undertaken with a four month 
limitation with Island Sea Farms Ltd. In addition, direction was given for staff to provide a report 
on the matter of a noise control bylaw for the Gorge Area of Cortes Island. 

The mediation process commenced August 19, 2010 and is scheduled to end December 19, 
2010. Although two productive on-site meetings have been held with island Sea Farm Ltd. 
representatives, formal negotiations of an eventual solution have yet to take place. Staff have 
completed significant research as to possible tools, or mechanisms, that may be considered as 
part of the mediation process, however further research is required to more fully assess the 
feasibility of these options. 

Most recently representatives of island Sea Farms Ltd. have identified a desire to wait until mid-
December prior to entering into formal negotiations in order to allow an opportunity for both 
parties to see what new parameters, If any, come Into play with the shift In the aquaculture 
management regime from the provincial to federal level. Staff agrees that waiting this short 
period will be of benefit to both parties, not only in terms of providing clarity as to the new 
regulatory context, but also in allowing staff additional time to conduct further research. The 
scheduling of professionally mediated discussions could then follow, with the expectation that 
within a reasonable timeframe progress would be made towards a mediated settlement or 
alternatively an understanding reached by both parties that a settlement may not be 
forthcoming.  

Recommendation from the Chief Administrative Officer to the Committee of the Whole: 

THAT the Committee recommend the Board extend the Island Sea Farms mediation process 
approximately two months, to the end February 2011 



BC Shellfish 
Farming Industry 
- -Environmental 

Management 
System Code of 

Practice" 

BC Shellfish 
Growers 

Association 

To provide standards for 
responsible aquaculture production. 
The Code includes guidelines for 
farm practices to mitigate noise, 
light, and other nuisances. 
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BACKGROUND 
At the In-Camera meeting of the Strathcona Regional District Board held on January 28, 2010, a 
resolution was passed authorizing a mediation process be undertaken with a four month 
limitation with Island Sea Farms Ltd. In addition, direction was given for staff to provide a report 
on the matter of a noise control bylaw for the Gorge Area of Cortes Island. 

Subsequent to the Board's decision, staff met with company representatives on two occasions 
to view the farm operation and to discuss the company's aquaculture operations in relation to 
community concerns, regional district zoning and enforcement actions and current legal 
proceedings (see attached minutes dated August 19 & October 12, 2010). The current four 
month mediation process is scheduled to end on December 19, 2010. 

DISCUSSION 
Further to these initial on-site meetings with Island Sea Farms representatives, staff completed 
a number of hours of research to ascertain what, if any, mechanisms (both regulatory and non-
regulatory) may serve to assist the Strathcona Regional District and Island Sea Farms Ltd. in 
reaching agreements on litigation matters, and where possible offer resolution, in part, or whole, 
to broader community concerns related to aquaculture operations in the Gorge. 

Research findings to date are outlined in Table 1 below. When viewing the various 
mechanisms, it becomes apparent that there is no single item that will fully resolve all issues. It 
does however appear that there may be an opportunity to consider a number of select tools, 
when once implemented, offer potential for successful resolution. 

Table 1: Summary of Potential Tools/Mechanisms 

Potential 
Tool/Mechanism 

OCP & Zoning 
Bylaws 

Feasibility 

The Cortes Official Community Plan 
review process is in progress. This 
process may offer new policy direction In 
relation to aquaculture. The current 
aquaculture zones need to be updated. 

Jurisdiction 

 

Purpose 

   

Strathcona 
Regional 
District 

 

The official community plan and 
zoning bylaws provide a policy and 
regulatory framework with respect 
to aquaculture uses. 

Noise Bylaw Strathcona  To  regulate and enforce noise 

	

Regional 	violations. 

	

District 	1 

Research conducted to date shows that 
current aquaculture operations are not 
generating enforceable noise levels (refer 
to Appendix t for a summation of noise 
level recordings and bylaw research). 

To date, the Code of Practice remains as 
a guideline to the shellfish farming 
industry. 	It Is not yet enforceable.  
however the potential remains to request 
Inclusion of key aspects of the Code 
within the licensing framework at the 
provincial  and federal levels. 

Letter of 
Agreement 

Or 
Operating 
Protocol 

SRO & 
Island Sea 
Farms Ltd. 

To request the Company's 
agreement and commitment to 
comply with the current code of 
practice, and seek possible 
limitations on hours of operation 
and harvesting, use of specific 
equipment, etc. 

Although May mentioned during 
discussions with Island Sea Farms, 
company representatives advised of their 
desire to emelt the implementation of the 
federal aquaculture regime to gamer a 
better understanding of the scope / realm 
of the federal government's management 
of apuaculture ocpyations. 
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'Cortes Island 
Coastal Plan For 

Shellfish 
Aquaculture ' 

Provtricid This document offers policy 
guidelines with respect to shellfish 
aquaculture on Cones Island, 
including specific direction related 
to license expansions and 
community review. 

There is uncertainty as to how the 
policies of this plan will serve to 
guldefintoms aquaculture operations at 
the Federal level; I.e. approval of future 
aquaculture expansions in the Gorge. 

Sooting 
Restrictions 

(Speed and/or 
horse power) 

Crown Land 
Tenure 

Uceneing document that provides 
authority to use Crown Land. 

To regulate boating speed and/or 
horse power with the Intent to 
reduce noise lewd/4 associated with 
boating activity in the Gorge. 

Would require the local government to 
submit speed/hp restriction request for 
consideration — requires community 
consultation and input. 

There Is a potential to request the 
Province 	to 	expand 	the 
provisos/limitations within the tenure 
document to include specific 
requirements over and above the 
standardized "boiler template' conditions. 
In this case to include terms and 
conditions related to nuisances / 
standards of practice. 

Transport 
Canada 

Provincial 
(ILMB) 

Aquaculture 
License 

Provincial 
(shifting to 
Federal on 
December 
19, 2010) 

Licensing document that provides 
authority to carry out a specific 
aquaculture operation. 

There Is the potential to request that DFO 
expand the licence conditions to tndude 
specific requirements related to 
standards of practices. 

Map Reserve 
Designation 

Provincial Pursuant to the Section 15 of the 
Land Act the Lieutenant Governor 
in Council may, by order, reserve 
Crown land from disposition for any 
purpose that the Lieutenant 
Governor in Council considers 
advisable in the public internist, 
including for the use of a 
government body. 

Purpose — to investigate whether 
there Is an opportunity to request a 
specific map reserve designation 
for Gorge Harbour. The reserve 
status withdraws Crown Land from 
disposition by tenure and offers 
opportunity to undertake planning, 
to provide temporary protection or 
to maintain options for future use. 

Feasibility of this option is uncertain at 
this time. 

The reserve status and any associated 
planning process could ultimately identify 
to all stakeholders the need for the Crown 
Land surface within Gorge Harbour to be 
recognized for its importance In 
supporting a diversity of marine based 
lend uses. 

The desired outcome would be a long-
term reserve status, or multi-stakeholder, 
endorsed plan, that ensures for a 
sustainable level of Crown Land use 
within the Gorge to meet all needs (i.e. 
forestry aquaculture and other flaherles, 
residential, recreational, etc.). 

Staff notes that the mediation process, although informative to both parties, has largely 
consisted of on-site investigations and discussion related to current aquaculture operations. 
Although mention has been made of potential tools, or mechanisms, to consider as part of 
reaching a mediated settlement, formal discussions have not yet taken place. 

Most recently representatives of Island Sea Farms Ltd. identified a desire to wait until mid-
December prior to entering Into formal mediation discussions to allow an opportunity for both 
parties to see what new parameters, if any, come into play with the shift In the aquaculture 
management regkne from the provincial to federal level. Staff agrees that waiting this short 
period will be of benefit to both parties, not only In terms of providing clarity as to the new 



Staff Report Status of Aquaculture Mediation Process 	 Page 4 

regulatory context, but also in allowing staff additional time to further research options outlined 
In Table 1. The scheduling of professionally mediated discussions could then follow. 

ALTERNATIVES 
1. To support an extension to the mediation process for a two month term (or alternative 

tlmeframe) to allow for completion of additional research and the implementation of the 
federal aquacufture management regime, both of which will serve to further inform the 
mediation process. 

2. To not support an extension to the mediation process and to await the outcomes of the 
federal aquaculture management regime, which may, or may not, impact on the Regional 
District's current legal position with respect to litigation. 

3. To not support an extension to the mediation process and have the case revert directly to the 
courts. 

FINANCIAL IMPLICATIONS 
Should the Board support proceeding with the mediation process, it is anticipated that there will 
be costs incurred for formal mediation services, as well as possible legal advice sought to 
review and comment on mediated discussions, or outcomes. 

Should the Board proceed with litigation, there will be financial costs associated with court 
proceedings. 

LEGAL IMPLICATIONS 
The Regional District's solicitors have advised that a court ruling has certainty, whereas a 
mediation settlement does not. 

INTERGOVERNMENTAL/REGIONAL IIMPUCATIONS 
Should the Board provide support for extending the mediation process regional district staff will 
need to dialogue directly with provincial and federal level government agencies to further 
determine the feasibility of certain options outlined in Table 1. 

CIT1ZEN!PUBUC RELATIONS IMPLICATIONS 
As part of the research conducted to date, staff strived to seek out a range of options (potential 
solutions) that would best serve the interests of Island Sea Farms Ltd. and the Regional District 
alike. In order to ensure impartiality as part of any future mediation sessions, It is recommended 
that the services of a professional mediator be sought. 

INTERDEPARTMENTAL INVOLVEMENT/IMPLICATIONS 
There are no implications at this time. 

Submitted by: 

Russ Hotsenpiller 
Community Services Manager 

Pniparod by: B. Rees, Parks & Planning Manager 
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APPENDIX 1: NOISE MEASUREMENTS & SUMMATION OF RESEARCH 

Recorded Noise Levels: 

Noise levels were recorded for the aquaculture harvesting activity at Island Sea Farms on 
October 12, 2010 as follows: 

ACTIVITY 	 NOISE LEVEL 

Aluminum crew boat with 25 hp Yamaha - running speed 	 t 85 db 
Aluminum crew boat with 25 hp Yamaha - idling 	 *58 db 
Hydraulic motor on harvesting raft (no other activity) 	 ± 58 db 
Active harvesting - conveyor belt 	 # 84 db 
Active harvesting - measurement taken beside drum 	 ± 88 to 90 db 
Noise level of harvesting as taken from shoreline (point of reception) 	t 35 to 45 db 
Noise level of generator as taken from shoreline (point of reception) 	t 50 to 55 db 

Research Findings: 

City of Victoria Noise Bylaw: Permitted noise levels at points of reception during daytime 
hours are as follows: 

Quiet District to Quiet District 	 55 dBA 
(source of noise generation to receptor area) 
Intermediate District to Quiet District 	 60 dBA 
Activity District to Quiet District 	 60 dBA 
Activity District to Activity District 	 70 dBA 

Additionally specific sections of the bylaw allow for the operation of power equipment (75 
dBA), leaf blowers (65 dBA), chainsaw (85 dBA) and construction activity (85 dBA). 

"daytime" 	means from 7:00 am to 10:00 pm on a week day or Saturday 
means from 10:00 am to 10:00 pm on a Sunday or holiday. 

Regional District of Central Kootenay Noise Bylaw: The permitted noise level during the 
daytime for residential areas is 60 dBA, for commercial areas it is 65 dBA and for industrial 
areas, the level is 70 dBA 

Comox Valley Regional District Noise Bylaw: exemptions provided for agricultural uses. 

BC Shellfish Fanning industry Environmental Code of Practice: identifies compliance with 
existing legislation to moderate noise levels on site to less than 85 dBa as well as compliance 
with local noise bylaws. 

WorkSafe BC: The Noise Regulations identify 85 dBA as being the exposure limit. 
Decibel Levels of Common Sounds: (From Noise Control on Farms Fact Sheet - Ministry of 
Agriculture Food & Rural Affairs - Ontario. 

• 30 dB = Leaves rustling 
• 40 dB = Rural ambient background 
• 65 dB = Normal conversation 
• 69 dB = In bin grain dryers and aeration fans 
• 80 dB = Heavy traffic 
• 90 dB = Grain dryers 
• 100 dB = Tractor under load 
• 110 dB = Chain saws 



Strathcona 
REGIONAL DISTRICT 

AQUACULTURE MEDIATION PROCESS 

ISLAND SEA FARMS INC. & STRATHCONA REGIONAL DISTRICT 
MEETING HELD THURSDAY, AUGUST 19, 2010 

GORGE HARBOUR, CORTES ISLAND 

• Meeting held on site at the public dock in the Gorge and at Island Sea Farms' (ISF) 
tenure located on the north side of the Gorge across from Tan Island.  

• Attendees. 
Representing 1SF: Paul Simpson, Wendy Brown, Ron Francis 
Representing SRD: Noba Anderson, Brian Reardon, Beth Rees 

KEY POINTS 

Previous History: 

• question raised around "what is the complaint", extent of, need to define/understand 
the issues. Is it only a noise issue, or broader than that? 

• there is a need to differentiate between the growers and the various concerns. 
• past history with regional district regarding the complaint, and the need to have 

accurate information to move forward with. 

Mussel Farming I Culture & Harvest Details: 

• mussel farming has incredible potential, successes to date, accolades to the industry 
both at the national and International level. 

• BC mussels currently the most expensive product on the market 
• harvest in the Gorge occurs two times per week (on Sundays and Tuesdays) - each 

harvest taking approximately four to five hours (normally between 8 to 8:30 a.m. and 
2:00 p.m.) 

• the harvest of product is from five sites on a rotating basis as each site becomes 
ready for harvest, and is timed to coincide with shipping / market needs 

• harvested from Gorge and shipped five/fresh by truck to Quadra (Walcan) for 
processing, then transported by Aztec to Vancouver, where the product is cross-
docked to various markets 

• on the basis of the transport, processing & market needs it does not work to shift the 
Sunday harvest day 

• during harvest there is a four man crew, the water pump (generator) is used to fill 
totes, which takes approximately 15 to 20 minutes 

• the lines are pulled in and conveyor belt is operated using a hydraulic pack with the 
entire harvesting taking place between 8 to 830 until 2:00. 

• stock is sorted along conveyor belt and is bagged then brought to lease site (dry land 
industrial site near Manson's) 

• seeding of the grow lines are done at east end of the Gorge then pulled in place for 
grow-out 

• growing cycle is one year for some product, although generally a two year average. 
• mussels are hatchery raised - cross between Gallo's and edulas (Mytdis) 
• genetics - a huge part of the picture 
• possibility of organic certification - POSA (Pacific Organic Seafood Association) 



• mussels metabolize cadmium, whereas oyster do not 
• quality of protein - Omega 3 (algae are producers). 

Nature & Scope of Complaint: 

• noted that the impact of harvesting noise on upland properties varies depending 
upon the daily conditions (on shore, off shore breeze, calm conditions, etc.). 

• mufflers - with refitting there has been cooling issues. 
• some further work being done - below but installation - attempt to address issues. 
• discussion around use of other technology - hospital mufflers. It was noted that 

some options are not suitable for marine environment. 
• question of whether muffling of noise can be accomplished through water? 
• discussion around the level of noise generated and mention of 85 db level as noted 

on British Columbia Shellfish Growers Association draft standards, as well as in 
Work Safe BC Standards. 

• certain steps have been taken to address/adjust to concerns raised. 
• September 30°' there is a planned dean-up in the Gorge. 
• charitable work being done - school lunch program, 
• discussion around a noise bylaw approach - is this something that is workable. 
• can the industry embrace a code of practice? 
• discussion around complaints raised and origin,  nature  of concerns, fear of going 

backwards to what was happening in the Gorge a few years ago. 
• discussion as to complaint encompassing "noise", 'extent of activity", and 

"storage/aesthetics" of the sites. 
• "Keep it off and keep it low." 
• there are currently ±75 rafts on site - licensed up to 90. 
• in the summer take down operation as low as possible - this coincides with growing 

cycle (January - seed hatchery?) 
• relocation to Von Donop Inlet is not an option. 

Communication Needs: 

• how do we establish outreach / communication with upland owners and the 
community as a whole? 

• previous approach by regional district (enforcement) not positive. 
• previous studies completed on carrying capacity - more research needed? 
• concerns by certain growers as to possible decrease in productivity at particular 

site(s). 
• concerns held by certain residents as to what is coming, fear of the unknown, lack of 

security. 

Timelines / Next Steps 

• it is recognized that there is a limited three month timeline to work within. 
• can look at decibel readings from the active working boats/rafts, as well as from 

shore, etc. 
• can the industry embrace a code of practice, memorandum of understanding, 

bylaws, etc.? 
• need to continue to exchange/discuss ideas. 
• question of practicality and cost of noise bylaw, etc. Need for self-monitoring. 
• although aquaculture jurisdiction in flux (provincial to federal) - ability of local 

government to apply noise, nuisance bylaws, etc. 
• need to look to partnerships. 
• next meeting on site - to be scheduled mid-September. 
• 1SF and SRD to look at noise/decibel readers. 



Strathcona 
REGIONAL DISTRICT 

AQUACULTURE MEDIATION PROCESS 

ISLAND SEA FARMS INC. & STRATHCONA REGIONAL DISTRICT 
MEETING HELD TUESDAY, OCTOBER 12, 2010 

GORGE HARBOUR, CORTES ISLAND 

• Meeting held at Island Sea Farms' (ISF) tenure located on the north side of the 
Gorge across from Tan Island. 

• Attendees. 
Representing ISF: Wendy Brown 
Representing SRD: Noba Anderson, Brian Reardon, Beth Rees 

KEY PURPOSE: 

• The key purpose of the meeting was to view the harvesting operation and to record 
noise levels associated with any equipment used. 

RECORDED NOISE LEVELS: 
• Noise levels were recorded with a Digital Sound Survey Meter (CEL-231 Casselia). 

Very little to no breeze evident when readings were taken. 

AcnviTY 	 NOISE LEVEL 

Aluminum crew boat with 25 hp Yamaha - running speed 	t 85 db 

Aluminum crew boat with 25 hp Yamaha - idling 	 t 58 db 

Hydraulic motor on harvesting raft (no other activity) 	 t 58 db 

Active harvesting - conveyor belt 	 t 84 db 

Active harvesting - measurement taken beside drum 	 t 86 to 90 db 

Noise level of operation as taken from shoreline 	 t 35 db 

Noise level as taken from shoreline (directly pointing at activity) t 45 db 

Noise level of generator as taken from shoreline 	 t 50 to 55 db 
Timelines / Next Steps 
• It was discussed that the regional district would require some additional time to 

review the noise level readings in relation to other "harbour scenarios" as well as to 
compile a draft framework for a possible code of practice (operational standards) 
Mention was made of the non-industry sources of noise in the Gorge (residential. 
yachting, recreational, etc ) 

• It was agreed by both parties that the timelines for development, review, and 
discussion of any new materials would be relatively tight in light of the three month 
mediation timeline 

• The codes of practice would have to be reasonable and acceptable to everyone 
• Island Sea Farms' operations are likely most advanced of all in the Gorge - what is 

happening through this process (and agreements reached) may set a precedent for 
others 
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Strathcona 
REGIONAL DISTRICT 

IN-CAMERA STAFF REPORT 

DATE: 	December 9th, 2011 
FILE: 0550-20 — ISLAND SEA FARMS 

TO: 	Chair and Directors 
Regional Board 

FROM: 	Brian Reardon 
Chief Administrative Officer 

RE: 	 AQUACULTURE MEDIATION PROCESS (ISLAND SEA FARMS LTD. & WW1 

PURPOSE 

To inform the Board of the status of the Island Sea Farms mediation process and seek approval 
to enter into the settlement agreement attached to this report. 

EXECUTIVE SUMMARY 

At the March 24th, 2011 In-Camera Meeting of the Regional Board a resolution was passed 
authorizing staff to finalize the mediation process and negotiate a settlement agreement with 
Island Sea Farms Ltd. incorporating a set of objectives (Staff report attached for information). 

Negotiations have been sporadic since March of this year and the change of key personnel at 
Island Sea Farms Ltd. has not helped. That being said a tentative settlement agreement has 
been reached that incorporates best practices established by the BC Shellfish Growers 
Association, maximum noise levels of 65 decibels, and a commitment to ongoing meetings to 
address community concerns. The decibel level is more than what was initially considered 
however 65 decibels is about as loud as a normal conversation between two people and is very 
close to permitted noise levels in the City of Victoria. Relocating weekend harvesting was an 
offer made by Island Sea Farms that was subsequently withdrawn due to operational hardship. 

The proposed settlement agreement attached to this report, if approved, will discontinue current 
legal action being taken by the Regional District and bring more certainty to the Gorge Harbour 
shellfish growers, the upland land owners and the Regional District when dealing with land use 
issues and nuisances caused by those land uses. 

Recommendations: 

1. THAT the Board receive this report for information; and 

2. THAT the Board authorize the Corporate Officer and the Regional Board Chair to execute 
the attached settlement agreement. 

Respe Ily 

Brian Reardon 
Chief Administrative Officer 
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BACKGROUND/HISTORY 

At the March 24r., 2011 In-Camera Board meeting the following resolution was passed: 

THAT STAFF MEDIATION NEGOTIATIONS WITH ISLAND SEA FARMS BE APPROVED FOR 
COMPLETION WITH THE FOLLOWING INCLUDED - 

1. ISLAND SEA FARMS SHALL MEET OR EXCEED RECOMMENDED PRACTICES IN T!'E 
"ENVIRONMENTAL MANAGEMENT CODE OF PRACTICE" PREPARED BY THE  BC  SHELLFISH 
GROWERS ASSOCIATION; 

II) NOISE CAUSED BY MECHANIZATION WILL NOT EXCEED 35  -  45  DECIBELS; AND 

rii) WITHIN SIX (6) MONTHS, ISLAND SEA FARMS SHALL RELOCATE ALL. WEEKEND HARVESTNG 
ACTIVITY TO  THE ISLAND SEA FARMS' BEE ISLETS STE (1401835)." 

This resolution was passed following receipt of a report that included an analysis of permitted 
noise levels in other jurisdictions compared to what was measured in Gorge Harbour on 
October 12, 2010. An excerpt from that report stated: 

ACTIVITY 	 NOISE 
LEVEL 

Aluminum crew boat with 25 hp Yamaha — running speed 	 ± 85 db 

Aluminum crew boat with 25 hp Yamaha — idling 	 ± 58 db 
Hydraulic motor on harvesting raft (no other activity) 	 ± 58 db 

Active harvesting — conveyor belt 	 ± 84 db 

Active harvesting — measurement taken beside drum 	 ± 86 to 90 db 

Noise level of harvesting as taken from shoreline (point of reception) 	± 35 to 45 db 

Noise level of generator as taken from shoreline (point of reception) 	± 50 to 55 db 

RESEARCH FINDINGS: 

City of Victoria Noise Bylaw: Permitted noise levels at points of reception during daytime 
hours are as follows: 

Quiet District to Quiet District 
(source of noise generation to receptor area) 
Intermediate District to Quiet District 
Activity District to Quiet District 
Activity District to Activity District 

55 db 

60 db 
60 db 
70 db 

Additionally specific sections of the bylaw allow for the operation of power equipment (75 
dBA), leaf blowers (65 dBA), chainsaw (85 dBA) and construction activity (85 dBA). 

"daytime" 	means from 7:00 am to 10:00 pm on a week day or Saturday 
means from 10:00 am to 10:00 pm on a Sunday or holiday. 

Regional District of Central Kootenay Noise Bylaw: The permitted noise level during the 
daytime for residential areas is 60 dBA, for commercial areas it is 65 dBA and for industrial 
areas, the level is 70 dBA 

BC Shellfish Farming Industry Environmental Code of Practice: identifies compliance with 
existing legislation to moderate noise levels on site to less than 85 dBa as well as compliance 
with local noise bylaws. 
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WorkSafe BC: The Noise Regulations identify 85 dBA as being the exposure limit. 
Decibel Levels of Common Sounds: (From Noise Control on Farms Fact Sheet — Ministry of 
Agriculture Food & Rural Affairs — Ontario. 

• 30 dB = Leaves rustling 
• 40 dB = Rural ambient background 
• 65 dB = Normal conversation 
• 69 dB = In bin grain dryers and aeration fans 
• 80 dB = Heavy traffic 
• 90 dB = Grain dryers 
• 100 dB = Tractor under load 
• 110 dB = Chain saws 

Some consideration is also given to the fact that noise travels over the surface of water very 
effectively and will convey that noise differently depending on the speed and direction of the 
wind. 

The Regional Board's solicitors have stated that probability in being successful in this litigation 
is very low and that the wording in the AQ-2 Zoning Regulations do not specifically prohibit 
mechanization. In fact the language in the zoning bylaw makes it implicit that certain types of 
mechanization would be expected. 

The primary issue that we are dealing with is the nuisance caused by noise generated by the 
harvesting operations of the shellfish growers. The original complaints lodged several years 
ago now originated when a tumbler used for processing oysters disturbed the upland 
landowners. Our office has not received any new noise complaints since that tumbler was 
taken out of service at least three years ago. 

ALTERNATIVES 

There are a number of alternatives available to the Board including: 
1. Continue litigation proceedings against Island Sea Farms; 
2. Continue to negotiate other provisions in settlement agreement; 
3. Approve the proposed settlement agreement attached to this report; 
4. Facilitate meetings between the shellfish growers and property owners; 
5. Implement a noise regulation bylaw for the area; 
6. Abandon litigation proceedings altogether; 

The recommended course of action is to approve the proposed settlement agreement attached 
to this report which strikes a balance for the shellfish growers, the upland land owners and the 
Regional District. 

FINANCIAL IMPLICATIONS 

A settlement of this matter would save the Regional District further litigation costs expected to 
be around $20,000 having a low probability of success and enable the Regional District to 
allocate staff resources to other priorities of the Board. 

LEGAL IMPLICATIONS 

If approved by the Board, this settlement would discontinue legal action initiated by the Regional 
District. 
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INTERGOVERNMENTAUREGIONAL IMPLICATIONS 

The federal, provincial, first nations, and regional district interests are being balanced in the 
proposed agreement. It is believed all parties will be equally pleased/displeased as there is no 
clear winner or loser. 

CITIZEN/PUBLIC RELATIONS IMPLICATIONS 

The upland land owners in Gorge Harbour have stated they will not be satisfied until the 
shellfish growers have left the area. Based on recent decisions by the provincial and federal 
governments dealing with aquaculture licenses and tenures in Gorge Harbour shellfish 
aquaculture isn't going away any time soon. The Regional District is left to deal with the 
interface issues between the shellfish growers and the upland residents and to try to manage 
nuisances caused by noise. 

The attached settlement agreement is the best we are going to able to do for now. The only 
other option available to the Regional District is to impose and enforce a noise regulation bylaw 
that will not be substantially different than what is being proposed in the agreement current 
being considered. 

INTERDEPARTMENTAL INVOLVEMENT/IMPLICATIONS 

Bylaw enforcement and planning personnel are very aware of the implications of this matter and 
are hopeful that a resolution that the proposed agreement will bring will be approved by the 
Regional Board. 

Prepared by: Brian Reardon, Chief Administrative Officer 



THIS AGREEMENT made the 	day of 	 , 2011 

BETWEEN: 

STRATHCONA REGIONAL DISTRICT 
301-990 Cedar Street 
Campbell River, BC 
V9W 7Z8 

(the "Regional District") 

AND: 
ISLAND SEA FARMS INC. and 
DESOLATION SOUND OYSTERS LTD. 
4th  Floor, 888 Fort Street 
Victoria BC, 
V8W 1H8. 

(the "Operators") 

WHEREAS: 

A 	The Regional District is a local government under the Local Government 
Act, R.S.B.C. 1996 c. 323 and regulates land use within its jurisdiction; 

B. The Operators are businesses which occupy foreshore and land in Gorge 
Harbour in the Regional District, on which they operate an aquaculture 
business (the "Business"); 

C. The Regional District commenced an action against the Operators alleging 
contravention of the zoning bylaw; 

D. The parties have participated in a mediation and now reached a resolution 
of their dispute; 

NOW THEREFORE IN CONSIDERATION of the mutual promises set out 
herein, the Parties agree as follows: 
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The Regional District will discontinue British Columbia Supreme Court 
Action No. S095843 as against the Operators (the "Action") and no party 
shall claim costs in the said Court proceeding, but all parties shall bear their 
own costs. 

The Operators agree that they will take the following steps in recognition of 
the impact of their businesses on residents in the area, in order to mitigate 
the impacts of same: 

(a) The Operators shall meet or exceed recommended practices in the 
"Environmental Code of Practice" prepared by the BC Shell Fish 
Association in accordance with the terms of those practices set out in 
the publication dated summer 2001, which is attached hereto as 
Schedule "A" and forms part of this Agreement; 

(b) The Operators shall ensure that noise caused by mechanization and 
harvesting operations will not exceed 65 decibels at any point in time 
as measured from the nearest property line; and 

(c) The Operators shall take immediate steps if economically viable, to 
acquire a new harvesting vessel that incorporates operational 
design upgrades to enclose machinery or substantially baffle it, in 
order to reduce noise levels. This new vessel shall be deployed 
within 6 months from the date of this agreement. 

3. The Regional District and the Operators each acknowledge and agree that 
this agreement is a settlement of a disputed claim regarding the obligations 
of the Operators under the Regional District's zoning bylaw and in the event 
that further action is taken, this settlement agreement is without prejudice to 
the position of the parties regarding the effect of the Regional District's 
bylaws and the obligations of the Operators thereunder. 

4. The parties recognize the need to work with each other on land use matters 
and agree that in the event that there is any dispute over compliance with 
Section 2 above, the parties will engage in further mediation in order to seek 
mutually acceptable alternatives. 

5. The Operators agree to investigate recommendations from the Regional 
District or the public to improve and quieten the operation of the Business 
on a continual basis and will, for that purpose. maintain an open dialog with 
the Regonal District and Gorge Harbour Community 

6. Representatives of the Regional District and the Operators will meet on a 
regular basis or at the request of either party to discuss the on-going 
operations of the Business and to work together to resolve issues or 
complaints relating to its operation. 
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7 	 Any proposed changes to this agreement will be first discussed and 
resolved by representatives of the Regional District and the Operators. 

IN WITNESS WHEREOF the parties have executed this Agreement this 
day of 

IN WITNESS WHEREOF the Corporate 
Seal of the STRATHCONA REGIONAL 
DISTRICT was hereunto affixed in the 
presence of: 

CHAIR 

CORPORATE OFFICER 

IN WITNESS WHEREOF the Corporate 
Seal of ISLAND SEA FARMS INC. was 
hereunto affixed in the presence of: 

Print Name: 

Print Name 

IN WITNESS WHEREOF the Corporate 
Seal of DESOLATION SOUND OYSTERS 
LTD. was hereunto affixed in the presence 
of: 

Print Name: 

C/S 

C/S 

Print Name 



Resp 	Ily.  

an Reardon 
Chief Administrative Officer 

Strathcona 
REGIONAL DISTRICT 
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IN-CAMERA STAFF REPORT 

DATE: 	March 14, 2011 
FILE: 0550-20 - ISLAND SEA FARMS 

TO: 	Chair and Directors 
Regional Board 

FROM: 	Brian Reardon 
Chief Administrative Officer 

RE: 
	

AQUACULTURE MEDIATION PROCESS fISLAND SEA FARMS LTD. & MD), 

PURPOSE 
The purpose of this report is to inform the Board of the status of the Island Sea Farms mediation 
process. 

EXECUTIVE SUMMARY 
At the November 2e, 2010 In-Camera Board meeting the following resolution was passed: 

ItifacOonalciltvfogiove: SRD /11/10 

THAT the island Sea Farms mediation process be extended to the end of February 
2011 

CARP 

A copy of the CAO Report dated November 3, 2010 is attached to this report as Schedule "A. 

Since January of this year staff has been researching the implications of the new federal 
aquaculture license regime and how it weaves into and interplays with the Provincial tenure 
approval process and the Regional District authority to make land use decisions While the full 
extent of the enforcement aspect of the new federal licensing regime is yet to be understood we 
have been advised that it will be business as usual. 

With that in mind staff has been discussing a proposal with Island Sea Farms that incorporate 
the principles outlined in the recommendation below 

Recommendation: 

THAT the Board approve staff completing mediation negotiations that include the following 

1. That Island Sea Farms meet or exceed recommended practices in the 'Environmental 
Management Code of Practice" prepared by the BC Shellfish Growers Association; 

2 That noise caused by mechanization will not exceed 35 - 45 decibels: and 

3. That within six (6) months island Sea Farms relocate all of their weekend harvesting 
activity to the Island Sea Farms Bee Islets site (1401835) 
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IN CAMERA STAFF REPORT 

DATE: 	November 3.2010 
FILE: 0360-20 CoW — ISLAND SEA FARMS 

TO: 	Chair and Directors 
Committee of the Whole 

FROM: 	Brian Reardon 
Chief Administrative Officer 

AQUAMPARE.Mtetfillgt4 PROCESS damp tia FARMS LTD. &  

PURPOSE 
The purpose of this report is to Irionn the Committee of the iW le of the status of the island 
Sea Farms mediation process. 

EXECUTIVE EUNISARY 

Al the In-Camera meeting of the Strathcone Regional DIstrIct Board held on January 26 2010, a 
resolution was passed authorizing a mediation process be undertaken with a four month 
limitation with Wend See Farms Lid. in addition, dilution was ghen for staff to provide a report 
on the matter of a poise control bylaw for the Gorge Area of Cortes Island. 

The mediation process commenced August 19, 2010 and is scheduled to end December 19. 
2010. Although two productive OVENS meetings have been held with Island Sea Farm Ltd. 
representatives. format negotiations of en eventual solution have yet to take place. Staff have 
completed significant reeea as to possible toola, or mechanisms. that may be considered as 
met of the mediation pfocess, however fir research is required to more fully assess the 
iamb* of these options. 

Most recently representatives of Island Sea Farms Ltd. have Identified a desire to welt until mid-
December prior to entering into tarns! negotiations in order to allow an opportunity for both 
parties to see what new parameters, if any, come into play with the shift In the aquaculture 
management regime from the provinciel to federal level Staff agrees that waiting this short 
period will be of benefit to both parties, not only in terms ci providing clarity as to the new 
regulatory context, but Moo in allowing staff additional time to conduct Utter research The 
scheduling of profesakmally mediated discussions could then follow. with the expectation that 
within a reasonable tkneframe progress would be made towards a mediated settlement or 
alternatively an understanding reached by both parties that a settlement may not be 
forlhoomkrg 

Recommendation from the Chief Administrative Mem to the Committee of the Mots 

'MAT the Committee recommend the Blend extend the island Sea Fawns mediation process 
approxlmatety two months, to the end February 2011 

Chlif Adwagehathre 0Mcer 
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DACKONOUND 
At the In-Camera meeting of be Strathoone Regional District Board held on January 28.2010, 
resolution ems passed auttiorizingi a mediation process be undertaken with a four month 
limitation with island Sea Farms Ltd. in addition, direction was given for staff b provide a report 
on the matter of a noise control bylaw for the Gorge Area of Cortes island. 

Subsequent to the Board's decisbn, staff met with company representatives on two occasions 
to view tie farm operation and to discuss the oompanys aquaculture operations in relation to 
community concerns, regional district zoning and enforcement actions and current legal 
proceedings (see attached minutes dated August 19 & October 12 2010), The current four 
month mediation process le scheduled to end on December 19, 2010. 

DISCUSSION 
Further to these initial oneite milsgags with Island Sea Farms ropewalk's, staff ocenpkited 
a number of hours of research to aeoadeln slat, S any, mechanisms Oxley aaghraby  and ran-
regulatory) may sem lo assist Ise aralhoona Piaaional District and land Sea Fans. Ltd. in 
reselling agreements on Mitaillon enallars, and lettere possible oder resolution. in peg, or whole. 
to broader community concern* rrlelaI to aquaculture °mations In the Gags. 

Research findings to date are oudned in Tabin 1 below. When viewing the various 
mechanisms, It becomes apparent that there is no single item that will fully resolve at issues. It 
does however appear that ewe may be an opportunity '0 consider a number of Wed beta, 
when once implemented, offer potential for successful r AtutiOn. 

Table 1: Sown 	Paten. Tools/Mechanisms 

Missal 	Jurisdiction 	Purpose 	 Passibility 
Taililiecitardem ,  

OCP &Zoning 	Sindhoons The decal coranurily pion and The Codes 0111old Community Pion 
&Awn 	s final coning  Wiwi  provide a polay and mire process is in progress. This 

Disblot 	regain Samegrodr nth rasped process may oar new poky direction in 
to aqua tithe uses. 	 Moan to equeculthre. The current 

swathes zones need to be madded. 

Noise Bylaw illostimons To neguisho and 'Nome noise 
Reiland vIdellons. 
MOW 

Assearch conducted So dais shone Nat 
oared equeradium operations are not 
pgnerairc entoniesble noise levels Peter 
to Appendix I for a summdlon of noise 
Wet moordaps and bylaw research). 

SC SWIM SC SINN* 

	

Fanning Industry 	dome 
• Sh4101101111.111 	Association 

Management 
System Code al 

Paola, 

To pomade sundents tor 
responsible samadruni production. 
The Code Includes outdoing* for 
term practices to nalpele nobs. 
detit sod otheraviemiose 

To named the Cowpony* 
Massenet mid oomallawd le 
candy alb the aressal code of 
preclbe. ana seek possible 
emilthlons at hours at operation 
and hervaring, use of spedic 
equipment. alc. 

To dub. his Code of Radice remelt* as 
a °Weans to Si. sheikh forrinp 
industry. It is not yet inboards 
however the potential remains to request 
Inclusion of May sepal* of tie Cods 
gilds ee losesthe *muss * at are 

_perwthoistard Wand Orals. 

itehough biddy tamilbasd drag 
decumbes nth Mead Sus Farm* 
oarepay repasmileilvas art leed of Ikek 
desire lo vault the kmisaimeellon of the 
bard aquaculture restos lo pow a 
beim endatelendirg at Ns scope t moan 
at the iedsmi orwammerd's merepsigent 
atoomeedbasopumatoas.  

SAD & 
kind sea 
Farms ltd. 



Fessiblity d gilt option to unositein st 
Ns ens. 

The reserve stabs aid say assoolsted 
grit moss could demob* identify 
to it stoldholdere gm need for Ste Coen 
Lend outface wain Gorge Harbour to be 
mooplad for its impotence In 
supporting a diver* el mains based 
Wel uses. 

The desired outcome viould be a long-
term reserve Mug, or moigatekshoider. 
endorsed Om OW inures for a 
suileinable lewd of Crown Land use 
vain the Gape to most ail needs ga. 
forestry aquaculture end other Motes 
reiderdist, morestiortd, 
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There is uncoil** as to tow the 
policies of l 	plan ell genre to 
guldertnbran equeoulturo opragoms el 
tin Itedwal to 	Le. apploval of future 3 
equeougure expwadons In the Gage. 

Wouid wake gm kcal government to  
submit spode" reetridon request kw 
coneldenstion 	 cOMMIlley 
consultation and agat 

licensing downer* That provides There to a potential to roped Ike 
author* to use Crown Land. 	Roams 	to 	aped 	Vie 

prowtscegirritedons wMbt the lends 
doe; sent lo largsde weft 
new ,  floods over and above Ise 
sterr,Atlized 'bond IsrepteW otedillase. 

0003 ease to include isms and 
retitled to norisenoss 

stanitwrte" of preogoa, 

Upend% document rtie° provide oil The is IP Piddle) to request gad FO 
authority to any out a sport° emend the keno° cordillons to bsokds 
equeteditwe operstkm. 	 ipecac requirements misled to 

siersdads of practices. 

Pursuant to go Suction 15 of the 
land Act tine Lisulemot governor 
in Council may, by Pier, resew* 
Crown lend Sum dIsperAlort for any 
purpose that 	Upend* 
Governor in (—omit considare 
addestie o the public Mewed, 
Including for the use of a 
Wit. 

Port% 	— to irwestaele whedier 
Moe is an opportunity to request * 
specie mop seems designation 
kw Gap Hertscur. The ream* 
stein withdrew Crown Lend from 
deposition by time end diem 
opportunity to undertake dinning, 
to provide lempormy polegion or 

msintsIn options for idure use. 

llds dossitent ogees polity 
gastrin sib respect to ebilisti 
wiesoulbse on Cones teed. 
Includro spot& Mndk aided 
to goose swpandons and 
commungy 

agstsfie boating speed wider 
home power with the Went to 
Moos node bob modeled nth 
boggle wet* to to. Gorge. 

Staff notes that the medletion proms. although Infonnellve to both parties, has hugely 
consisisd of of 	Invedgellorm and dim:radon ribied to meat agramilkso operations. 
Although mention has been mode of OWN took or andantino. b consider as pert of 
reaching a modeled eallement, formal dlauselons have not yet tenon piece. 

Mort noway represerdellves of Nand Sea Ferns Lad. Walled a dabs to welt until 
December pdar to *deft Into formal modal= disausslans to aka an apparturAly for both 
*Nes b see Whet new parameters. If any. come irAo play with the shit In the wpm:011m 
mentigement aglme from the provincial b fedwal lava SON agrees that walling this shod 
period sit be of bum* lo both pales, not only It terms of postbag okay as to the ma 
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regulatory context, but deo In allowing skiff additional time to further research options outlined 
in Table 1. The scheduling of professionally mediated discussions could then follow. 

ALTIONATMES 
1. To support an extension to the mediation process for a two month term (or alternative 

tkneframe) to allow for cotyledon cd additional research and the implementation of the 
*lord aquaculture management mime. both of which will serve to further inform the 
mediation process. 

2. To not support an extension to the mediation process and to await the outcomes of the 
federal aquecutture management regime, which may. or may not. impact on the Regional 
District's Cufrent legal position with respect to lidgation. 

3. To not swoon an extension to the mediation process and have the case revert directly to the 
courts. 

PNIANCIAL IMPLICATIONS 
Should the Board support proceeding with the medistion posses, It le anlicipeled that there ail 
be costs incurred far fennel mar on services. es eta as Possible *Pt NMI* sought to 
review and comment on mediated discussions, or outcomes 

Should the Board proceed with Migation, there wP be 'Wandal c. qts associated wet court 
proceedings. 

LEGAL hiPUCATIONS 
The Regional Disincrs solicitors have advisedl court ruling has certainty, whereas a 
mediation settternent does not. 

INTEROOVENNENTAUREGIONAL i.JCATIONS 
Should die Board provide support  for  extending the mediation process regional district staff will 
need to dialogue directly with provincial and federal level government agencies to further 
determine the feasibility of c;  .r tafi opflons outlined In Table 1. 

CITIZEN/PUDUC RELAr els IMPLICATIONS 
As part of the =earn,  conducted to date. staff strived to seek out a range of options (potential 
solutions) that would be serve the interests of Island Sea Farms Ltd. and the Regional District 

In order to ensure IITI7lertlalty as part of any Mite mediation sessions, It is recommended 
that the services of a profestw— — mediator be sought. 

billOWEPARTIENTAL INVOLVEMENTAMPUCADONS 
There we no implications at this time. 

Submitted bit 

Ruse itofteryiller 
Community Services Manager 

Proposed by: B. Rees, Parks & Planning Manager 
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APPENDS( 1: NOISE MEASUREMENTS 81 SUMMATION OF RESEARCH 

Recorded Noise Levels: 
Noise levels time recorded for the aquaculture hemming activity at island See Farms on 
October 12. 2010 as follows: 

Acrvirr 	 Nome Levet. 
Aluminum craw boat *Mth 25 hp Yamaha - running speed 	 t 85 db 
Aluminum crew boat with 25 hp Yamaha - idling 	 * 58 db 
Hydrates motor on hanmeling raft (no other wildly) 	 * 58 db 
Active heniesting - conveyor bell 	 t 84 db 
Actin harvestthg measurement taken beside drum 	 *88 to 90 db 
Noise level of harvesang as taken from shoreline (point of peoeplion) 	* 35 to 45 alb 
Noise lenl of gerierethr as taken from shomIne (point of receplion) 	* 50 to 55 db 

%wean% Findings: 

City of Victoria Nokia Bylaw.  Pemilled noise levels at points of reception during daytime 
hours are as follows: 

Guist Dlabict b Quist District 	 55 MA 
(source of noise generation to mos* .,rea) 
intermedists District to Quiet District 	 80 dBA 
Activity District to Quiet District 	 80 dBA 
Activity District b MS/8y District 	 70 dBA 

Additionally specific sections of the bylaw snow for the operation of paver equipment (75 
dBA), leaf blowers (85 dBA), dualism (85 dBA) and construction whey (85 dBA). 

'dayibrite means from 7:00 am to 10.00 pm on a week day or Saturday 
means from 10'00 am to 10:00 pm on a Sunday or holiday. 

Regional District of Central Kootenay Noise Bylaw: The permitted noise level during the 
daytime for residential arose is GO AK for commerdel areas it is 65 dBA and for industrial 
areas, the level is 70 dBA 

Canon Valley Regional District Nola* Bylaw: exemptions provided for agricultural uses. 

BC Shellfish Fanning industry Environmental Code of Practice: identifies compliance with 
existing legislation to moderate noise levels on site to less then 85 dEis es meilew compliance 
with food noise bylaws:  

Warta* BC: The Nob. Regulations identify 85 d8A as being She exposure knit 
Dadbel Loomis of Common Sounds: (From Noise Conlin! on Farms Fad Sheet -Ministry of 
Agricola* Food & Rural Metre - Ontario. 

• 30 dB at Leaves nailing 
• 40 dB is Rural ambient background 
• 85 dB It No 	oonverselidi 
• fie dB si In bin gnidri dryers and aeration fans 
• 80 dB B  Heavy IraMc 
• 90 dB Grain dryers 
• 100 dB a  Trader under bad 
• 110 dB is Chain saws 



Strathcona 
REGIONAL DISTRICT 

AQUACULTURE MEDIATION PROCESS 

WAND SEA FARMS INC. & STRATHCOM REGIONAL DISTRICT 
MEETING HELD THURSDAY, AUGUST 19,2010 

GORGE HARBOUR, CORTES ISLAND 

• Meeting held on site at the public dock in the Gorge and at island Sea Farms' (1SF) 
tenure Sodded on the north side of the Gorge across from Tan Island 

• Attendees. 
Representing !SF: Paul Shnpson, Wendy Brown. Ron Francis 
Reprosentkig 

 
SRC: Nobs Anderson, Brian Nord°,  Seth Rees 

KEY POINTS 

Previous History: 

• question raised around 'what is the cor 	", extent of, led to definetunderstand 
the issues. is it only a noise issue, or t)./ ceder len that? 

• there is a need to differentiate betr ^On the gr axe and the vadous concerns. 
• pest history with regional district regarding the oomplakit. and the need to have 

accurate information to move forward  with.  

Mussel Farming Culture P Harvest Ll.etalls. 

• mussel fanning has inc odibte potential, summon to date, accolades to the industry 
both at the national and !lamellate! level. 

• BC mussels currently the nod expensive product on the market. 
• harvest in thf. -lame ocoun. two times per week (on Sundays and Tuesdays) - each 

harvest taking appradrnataly four to five hours (nom* between 8 to 8:30 a.m. and 
2:00 p.m.) 

• the harvest product is from five sites on a rotating basis as each site becomes 
ready for harwst, and is timed to coincide with shippkig / market needs 

• harvested from  Gorge  and shipped Iveftresh by truck to Quadra (Waken) for 
processing, then transported by Aztec to Vancouver. where the product is cross. 
docked to wrious markets 

• on the basis of the transport, proceserng 8 market needs it does not work to shift the 
Sundsy harvest day 

• during harvest there is a four man Ca/W, the water pump (generator) is used to fr 
totes. which takes approximately 15 to 20 minutes 

• the lines are pulled in and conveyor bait is operated using a hydradic pack with the 
entire harvesting taking place between 8 to 830 urd 2:00. 

• dock is *Med along conveyor belt and is bagged then brought to lease site (dry land 
Industrie site neer iteneon's) 

• seeding of the gnaw Ines ate done at east end of the Gorge Men pulled in place for 
grow.out 

• growing circle is one  Poor  for  some Product. olhoul$19orwirok • two year average 
• mussels am hatchery raised - cross between Gala's and *dubs (1IyMis) 
• genetics • a huge Pod of  the Pkdule 
• possibility of organic certification - POSA (Padlic Organic Seafood Assodellion) 



• mussels metsboba cadmium, whereas oyster do not. 
• quality of protein - Omega 3 (algae are producers). 

Nature a Scope of Complaint 

• noted that the impact of harvesting noise on upland properties varies depending 
upon the daily conditions (en shore, off shore breeze, con conditkAs. etc.). 

• mufflers - with reeling there has been cooling issues. 
• some further Walk being done - below hull installation - attempt to address issues. 
• discussion around use of other technology - hospital mufflers. it was noted that 

some options are not owlet* for mark* eradronment. 
• question of whether mulling of noise con be accomplished through water? 
• disoussion around the level of noise generated and mention of 86 db level as noted 

on British Columbie Shellfish Grows Association draft standards, as well as In 
Work Safe BC Standards. 

• certain steps have been taken to addnsealecijust to concerns raised. 
• September 30 there is a planned dean-up in the Gary. 
• charitable work being done - school lunch program. 
• discussion around a noise bylaw approach - k this so tithing that is workable. 
• can the industry embrace a code of practice? 
• discussion around complaints raised and origin, 	of concerns, fear of going 

backwards to whet was happening in the Cringe a few 	ago. 
• discussion as to complaint encoraormertio 'noise'. "ient of activity", and 

Voregehresthetior of the sites. 
• 'Keep it off and keep it lee 
• them are currently 05 rafts on site - 	ad up to 90. 
• in the summer tate down operation as  low  as maws - this coincides with growing 

cycle (January - seed hatchery?) 
• relocation to Von Donop inlet is not an option. 

Communication Needs: 

• how do we estebbsh outreach / communication with upland Man and the 
community as a whole? 

• previous approach by repietist district (enforcement) not positive. 
• previous skicties oompleted on carrying capacity - more research needed? 
• concerns by certain growers as to possible decrease in productivity at particular 

site(s). 
• concerns held by certain residents as to what is coming, fear of the unknown, lack of 

security. 

Means, / Next Steps 

• it is recognized that there is a limited three month timeline to work within. 
• can look at decibel readings from the active working bosts/rafts, as well as from 

shore. etc. 
• can the industry embrace a code of practice, memorandum of understanding, 

byte's*. et.? 
• need to continue to eirdiangeddiecues ideas. 
• question of practically and cost of noise bylaw. etc. Need for self-trionitortrag. 
• although aquaria*, jurisdiction In flux (provindi to federal) - ability of local 

government to apply noise, nuisance bylaws, etc. 
• need b look to mineral** 
• nerd meeting on site - to be scheduled mid-September. 
• 1SF and SRO to look et noiseidedbet readers. 
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AQUACULTURE MEDIATION PROCESS 

Mum SeA Fmass INC. & STRATHOONA Re ORAL Durntocr 
MEETING HELD TUESDAY, °crown 12, 2010 

GORGE HARBOUR, CORTES ISLAND 

• Meeting held at Island Sea Farms' (1SF) twine located on the north side of the 
Gorge across from Tan Island. 

• Agenda's, 
Representing ISF: Wendy Brown 
Representing SRD• Nobs Anderson, Brian Rear& Beth Rees 

KEY PURPOSE: 

• The key purpose of the meeting was to view 	her tang operation and to record 
noise levels associated with any equipment used. 

RECORDED NOISE LEVELS: 

• Noise levels we recorded with a r iptai Sou d Survey Meter (CEL-231 Cassette), 
Very little b no breeze evident wh. readinr rare taken. 

ArilvTlY 	 Now LEVEL 

Aluminum crew boas with 26 hp Yi.) AIMa running speed 	± 85 db 

Aluminum crow boat ,vith 25 hp Yamaha - kthng 	 t 58 db 

H ydraulir motor on harvesting raft (no other activity) 	 t 58 db 

Active :t•,if vesting - coweyor belt 	 t 84 db 

Active ha. -Adria - rr ,:asurement taken beside drum 	 t88 toillOdb 

Noise level of operation as taken from shoreline 	 335 db 

Noise level as taken from shoreline (directly pointing at activity) t 45 db 

Noise level of generator as taken from Omagh, 	 t 60 to 55 db 
Thnelnee / Neat Steps 
• It was discussed that the regional district would require some additional time to 

review the noise level readings in relation to other "harbour scenarios' as well as to 
=Vile a draft fiamearaiic for a possible code of practice (cipwationsi standards) 
Mention woe made of the non-industry sources of noise m the Gorge (resideneet, 
yachting, moreadorret. aka ) 

• it was agreed by both parties that the timelines for development, review, and 
discussion of any new materials would be relatively tied in NM of the eves month 
mediation Beane 

• The codes of practice would have to be reasonable and acceptable to everyone 
• Island See Farms' operations are Nkely most admired of all in the Gage - what is 

happening through this process (and agreements seethed) may set a precedent for 
others 



 
 

 

 

 

Aquaculture Operations in Gorge Harbour  
 

 
Synopsis of the Records Released to the Public on January 11, 2017 

1. May 21, 2008 report to the Committee of the Whole regarding bylaw enforcement issues related to the 
use of machinery within the Aquaculture Two (AQ-2) zone at Gorge Harbour.  

Regional Board resolution - “THAT the SRD proceed with enforcement action regarding the use of 
machinery that is used for the sorting, grading and harvesting of shellfish in the AQ-2 zone of the 
Cortes Island Zoning bylaw No. 2455.” 

2. December 4, 2009 report to the Committee of the Whole providing an update on the costs associated 
with the legal action against Gorge Harbour aquaculture operations.  

3. September 29, 2009 letter from the Klahoose First Nation to the Chair of the Regional Board.  

4. January 21, 2010 report to the Regional Board providing an update on the legal action against Island 
Sea Farms. 

Regional Board resolutions - “THAT the Regional District enter into a 4 month process of mediation, 
concurrent to and without prejudice to the current litigation.” and “THAT a staff report on the matter of a 
noise control bylaw for the Gorge area of Cortes Island be prepared.” 

5. November 3, 2010 report to the Committee of the Whole providing an update on the mediation process 
and research into the matter of a noise control bylaw. 

Committee resolution - “THAT the Committee recommend that the Board extend the Island Sea Farms 
mediation process approximately two months, to not later than the Board meeting in February, 2011.” 

6. March 14, 2011 report to the Regional Board regarding the status of the Island Sea Farms mediation 
process.  

Regional Board resolution - “THAT staff mediation negotiations with Island Sea Farms be approved for 
completion with the following included: 

i) Island Sea Farms shall meet or exceed recommended practices in the "Environmental 
Management Code of Practice" prepared by the BC Shellfish Growers Association; 

ii) ii) Noise caused by mechanization will not exceed 35 - 45 decibels; and 

iii) iii) Within six (6) months, Island Sea Farms shall relocate all weekend harvesting activity to the 
Island Sea Farms' Bee Islets site (1401835).” 

7. December 9, 2011 report to the Regional Board informing on the status of the mediation process. 

Regional Board resolutions - “THAT the Chair and the Corporate Officer be authorized to execute the 
settlement agreement attached to the December 9, 2011 report of the Chief Administrative Officer.” and 
“THAT upon final execution of the settlement agreement between the Strathcona Regional District, 
Island Sea Farms Inc. and Desolation Sound Oysters Ltd. the details of the agreement be released to 
the public.” 



 
 

 

 

Synopsis of the Restricted Records Released to the Public 
January 2017 

Regarding legal proceedings between Island Sea Farms and the Strathcona 
Regional District pertaining to  

Aquaculture Operations in Gorge Harbour, Cortes Island 
 
 

1. May 21, 2008 staff report to the SRD Committee of the Whole, including two appended 
legal opinions, regarding bylaw enforcement issues related to the use of machinery 
within the Aquaculture Two (AQ-2) zone at Gorge Harbour. The report notes: 

 Gorge Harbour has a number of shellfish farms operating under the Aquaculture Two (AQ-
2) zone of the Cortes Island Zoning Bylaw No. 2455, and that this zone permits the 
controlled rearing, cultivation and harvesting of shellfish as a permitted primary use.  
Permitted accessory uses are sorting, grading and storage facilities for passive 
aquaculture but not the processing of aquaculture products.  

 Machinery is being used for the sorting, grading and harvesting of shellfish. 

 A January 24, 2008 legal opinion requested by the SRD states that, within the context of 
the Cortes Island Zoning Bylaw No. 2455, and for the purpose of sorting, grading and 
harvesting, the use of machinery is an allowable use in the AQ-2 zone. 

 The staff recommendation to the Committee of the Whole is not to pursue enforcement 
action against the use of machinery in the AQ2 zone. 

At their June 26, 2008 meeting, where the above staff report was discussed, the Regional 
Board resolved: “That the SRD proceed with enforcement action regarding the use of 
machinery that is used for the sorting, grading and harvesting of shellfish in the AQ-2 zone of 
the Cortes Island Zoning bylaw No. 2455.” 

2. December 4, 2009 report to the Committee of the Whole providing an update on the 
costs associated with the legal action against Island Sea Farms. The report notes: 

 A Writ of Summons and Statement of Claim has been filed against Island Sea Farms Inc. 
and Desolation Sound Oysters Ltd. and that approximately $8,500 has been spent to date 
with an estimate of cost between $20,000 and $25,000 to complete the law suit. 

 The costs of mediation could range between $6,000 and $8,000; but that a court ruling 
has certainty whereas a mediation settlement does not. 

At their December 17, 2009 meeting, the Regional Board resolved: “That the Board receive 
this report for information.” 



 

3. September 29, 2009 letter from the Klahoose First Nation to the Chair of the Regional 
Board. The letter states: 

 The Klahoose Nation has a long history of involvement with aquaculture operations in 
Gorge Harbour and is concerned over the effects of enforcement action against the use of 
mechanized equipment.   

 The Klahoose Nation is concerned that the effect of the SRD’s action against the use of 
mechanized equipment by Island Sea Farms may result in the operations having to shut 
down.  Further, the letter states that mechanical and motorized tools are necessary to a 
safe, environmentally responsible and financially viable shellfish aquaculture operation. It 
is neither feasible, nor safe, to require all shellfish aquaculture operations to be done by 
manual labour alone. 

 The Klahoose Nation has partnered with Taylor Seafoods and is planning to install 
deepwater rafts in the near future in the Gorge Harbour.  

As a First Nation, the Klahoose has constitutionally protected rights to the resources of its 
territory and would be directly affected by the SRD’s proposed land use restrictions. The 
Klahoose Nation is intent on initiating operations in the Gorge Harbour and will ensure that its 
operations, to the extent feasible, do not affect upland owners. 

4. January 21, 2010 report to the Regional Board providing an update on the legal action 
against Island Sea Farms. 

 The Committee of the Whole passes staff’s recommendation to extend the mediation 
process with Island Sea Farms to the end of February 2011. The report outlines 
research undertaken by staff to that date on potential regulatory tools and noise 
measurements and provides a summary of site meetings of the Island Sea Farms 
tenure. 

At their January 28, 2010 meeting, the Regional Board resolved: “THAT the Regional District 
enter into a 4 month process of mediation, concurrent to and without prejudice to the current 
litigation.” and “THAT a staff report on the matter of a noise control bylaw for the Gorge area 
of Cortes Island be prepared.” 

5. November 3, 2010 report to the Committee of the Whole providing an update on the 
mediation process and research into the matter of a noise control bylaw. 

 The Committee of the Whole passes staff’s recommendation to extend the mediation 
process with Island Sea Farms to the end of February 2011. The report outlines 
research undertaken by staff to that date on potential regulatory tools and noise 
measurements and provides a summary of site meetings of the Island Sea Farms 
tenure. 

At their November 10, 2010 meeting, the Committee resolved: “THAT the Committee 
recommend that the Board extend the Island Sea Farms mediation process approximately two 
months, to not later than the Board meeting in February, 2011.” 

6. March 14, 2011 report to the Regional Board regarding the status of the Island Sea 
Farms mediation process and mediation agreement. 

 The report presents research on the new federal aquaculture licence regime and 
proposes requirements to be included in the agreement with Island Sea Farms. The 



Board passes a resolution that staff complete mediation negotiations that require 
Island Sea Farms to meet or exceed recommended practices in the Environmental 
Management Code of Practice, that noise caused by mechanization will not exceed 
35-45 decibels and that within six months, Island Sea Farms relocate all weekend 
harvesting activity to the Bee Islets site. 

At their March 24, 2011 meeting, the Regional Board resolved: “THAT staff mediation 
negotiations with Island Sea Farms be approved for completion with the following included: 

i) Island Sea Farms shall meet or exceed recommended practices in the "Environmental 
Management Code of Practice" prepared by the BC Shellfish Growers Association; 

ii) Noise caused by mechanization will not exceed 35 - 45 decibels; and 

iii) Within six (6) months, Island Sea Farms shall relocate all weekend harvesting activity to 
the Island Sea Farms' Bee Islets site (1401835). 

7. December 9, 2011 report to the Regional Board on the status of the mediation process 
with Island Sea Farms and recommending that a settlement agreement be signed. 

 The report presents the final proposed settlement agreement asking for authority from 
the Board to execute the agreement. In the agreement the operators, Island Sea 
Farms and Desolation Sound Oysters, agree to meet or exceed recommended 
practices in the Environmental Management Code of Practice of the BC Shellfish 
Association, ensure that noise caused by mechanization will not exceed 65 decibels 
measured from the nearest property line, acquire a harvesting vessel that encloses 
machinery or substantially baffles it in order to reduce noise levels and that this vessel 
be deployed within 6 months from the date of the agreement. 
 

At their December 15, 2011 meeting, the Regional Board resolved: “THAT the Chair and the 
Corporate Officer be authorized to execute the settlement agreement attached to the 
December 9, 2011 report of the Chief Administrative Officer.” and “THAT upon final execution 
of the settlement agreement between the Strathcona Regional District, Island Sea Farms Inc. 
and Desolation Sound Oysters Ltd. the details of the agreement be released to the public. 
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