Strathcona
REGIONAL DISTRICT

STAFF REPORT

DATE:

October 20, 2020

TO:

Chair and Directors
Regional Board

FROM:

Dave Leitch
Chief Administrative Officer

RE:

BYLAW No.416- AGENDA ACCESS RESTRICTIONS

FILE: 0550-04 Board

PURPOSE/PROBLEM
To consider Bylaw No. 416 which would formalize restrictions on the ability of a director (and their
alternate) to access agenda materials where an adversarial relationship exists between the
director and the Regional District as a result of pending or ongoing litigation.
EXECUTIVE SUMMARY
The attached report was considered at the September 16, 2020 meeting of the Regional Board
at which time the following resolution was passed:
Leigh/Cornfield: SRD 680/20
THAT staff further investigate and prepare an Amendment to our Procedures Bylaw disallowing
Alternate Directors to stand in for Directors who have declared a conflict.
The Local Government Act confirms that every director has the right to attend meetings of the
Regional Board and that the Regional District cannot extinguish that right, but that a director must
recuse themselves from participating in discussion or voting on items for which they have a conflict
of interest. Failure to do so is considered grounds for disqualification from office. Based on the
legal analysis outlined in the aforementioned report, a director who has a conflict of interest may
also be liable for disqualification from office if their alternate participates in discussion or voting
on their behalf. Accordingly, it is the responsibility of directors to determine whether they have
conflicting interests with respect to any item presented for a decision by the Board. Hence, in
considering the resolution referenced above, it is unclear on what legal basis the Board could
disallow an alternate director from attending a Board meeting when the director they represent is
absent, even if the absence is the result of a declaration of conflict.
However, the Board has received legal advice over the past 2 years confirming that it may deny
access by a director to confidential information where such access would potentially expose the
Regional District to harm, or weaken its ability to defend itself against legal action. A situation of
this type could arise independently of the issue of conflict of interest on the part of a director.
Based on this advice the attached bylaw has been prepared and which sets out the circumstances
under which a director (and their alternate) may be denied access to written materials contained
in a meeting agenda.
Since the Regional District is prohibited from excluding directors from its meetings but has the
authority, according to legal counsel, to withhold confidential materials (such as legal opinions)
from a director on the basis that disclosure would harm the public interest, it is recommended that
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the Board proceed with consideration of Bylaw No. 416 to formalize the basis on which such
confidential material would be withheld.
RECOMMENDATIONS

1. THAT the report from the Chief Administrative Officer be received.
2. THAT Bylaw No. 416, being a bylaw to amend the procedures applicable to meetings of the
Regional Board and its committees, be now introduced and read a first time.
3. THAT the rules be suspended and Bylaw No. 416 be given second and third readings.
4. THAT Bylaw No. 416, being Regional Board Procedure Bylaw 2011, Amendment No. 8, be
reconsidered, finally passed and adopted.
RespectfJIIy.

Dave Leit
Chief Administrative Officer
Prepared by: Tom Yates, Corporate Sen,ices Manager
Attachments: Bylaw No. 416
Copy of September 11, 2020 report to Regional Board

Strathcona

REGIONAL DISTRICT

BYLAW NO. 416

A BYLAW TO AMEND THE PROCEDURES APPLICABLE TO MEETINGS OF THE
REGIONAL BOARD AND ITS COMMITTEES

WHEREAS the Strathcona Regional District has, by Bylaw No.1, established procedures
to govern the proceedings of the Regional Board and its committees;
AND WHEREAS the Regional District wishes to amend the aforesaid Bylaw No.1 to limit
access to a meeting agenda or a portion thereof in specific circumstances;
AND WHEREAS advance notice of this bylaw has been provided to each director in
accordance with section 225 of the Local Government Act
NOW THEREFORE the Board of Directors of the Strathcona Regional District, in open
meeting assembled, enacts as follows:
Amendment
1

Bylaw No. 1 is amended by adding a new section 18A is added as follows:
Agenda Access Restricted
18A.

(1) In this section the term member' includes an alternate director or a person
appointed as the member's alternate.
(2) Where litigation has been initiated or is pending
(a) by a member of the Board against the Regional District
(b) by a member of the Board against a person who is covered by the Regional
Board's indemnification bylaw, or
(c) by the Regional District against a member of the Board
access by that member to any items of business on a meeting agenda in relation
to the subject of the litigation shall be restricted to the extent that disclosure could
harm the interests of the Regional District.

Citation
2.

This bylaw may be cited for all purposes as Bylaw No. 416, being Regional Board
Procedure Bylaw 2011, Amendment No. 8.
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Strathcona
REGIONAL DISTRICT

CLOSED SESSION
STAFF REPORT

September 11, 2020

TO:

Chair and Directors,
Regional Board

FROM:

Dave Leitch
Chief Administrative Officer

RE:

ALTERNATE DIRECTOR ATTENDANCE AT MEETINGS

FILE: 0550-04

PY

DATE:

PURPOSE/PROBLEM
To consider the initial response from James Goulden, Q.C., Norton Rose Fuibright Canada
regarding alternate director participation in meetings and access to meeting materials when the
director has declared a conflict of interest.

C
O

EXECUTIVE SUMMARY
Further to the situation that occurred at the August 19, 2020 closed session board meeting where
Director Anderson declared a conflict of interest on a matter, left the meeting and her alternate
joined the meeting, staff contacted legal council and raised the question "Should meeting
materials with respect to matters where a director has declared conflict of interest be
provided to directors' alternate?

The Regional District is in receipt of correspondence from the legal firm of Norton Rose Fuibright
which indicates a summary of their initial views respecting the question and offers the following
observations:
•

•

•

•

A directors' alternate acts only on behalf of the director and so is only entitled to the
information and those powers that director may receive and exercise. As such, the
Board could reasonably take the position that where a director is not permitted to
participate due to a conflict of interest, the alternate is similarly not able to participate.
Sections 100 and 101 of the Community Charter (which applies to Regional Districts per
section 205 of the Local Government Act), provide that once a conflict of interest has
been declared, the director cannot, with respect to the matter at issue, remain in the
meeting, participate in any discussion, vote on a question, or attempt in any way to
influence voting.
Section 20 1(6) of the Local Government Act, on behalf of an absent electoral area
director, the alternate director appointed under this section may take the place of, vote
and generally act in all matters for the absent electoral area director, including in relation
to a matter delegated to that director by the board.
there is a reasonable argument that the section does not allow an alternate director to
vote, or otherwise participate, with respect to matters where the absent director is not
able to vote, or otherwise participate. The section is broad in that it allows the alternate
director to "act in all matters". However, the section also specifically provides that the
alternate director is acting "on behalf of' and "for" the absent director, and cases
interpreting the meaning of "on behalf of" in other contexts have interpreted that
language as meaning that the person is acting for the benefit of another person.
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Legal council has advised that the Board could reasonably refuse to provide the closed materials
to a directors' alternate, and exclude the alternate discussions, on the grounds that an alternate
can only participate when their director is not barred from participating.
A full legal opinion on the matter can be obtained if the Board so wishes.
RECOMMENDATION

PY

THAT the report from the Chief Administrative Officer be received.

Dave Leitch
Chief Administrative Officer
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Prepared by: E. Watson, Senior Executive Assistant

